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ATTENTION OF 

JAGS-GRA 11 July 1988 


MEMORANDUM FOR: STAFF AND COMMAND JUDGE ADVOCATES AND SEfi IOR LEGAL COUNSEL 

SUBJECT: Recruiting Legal Speciallsts and Court Reporters for the Reserve 
Components - Policy Letter 88-4 

1. Legal specialists and court reporters .are essential to the accomplishment
of active duty and Reserve Component (RC) legal missions. Many RC unit and 
Individual Mobilization Augmentee (IMA) positions remain vacant. Ideal 
candidates for RC positions are legal specialists and court reporters who are 
leaving active duty. These soldiers have the training, experience, and 
ability to be valuable RC assets. We must intensify our efforts to recruit 
them as active participants in the Army Natianal Guard and Army Reserve. 

2. Retention of the transitioning soldier in the RC consists of two steps:
first, encouraging the soldier to participate; second, finding a vacancy which 
meets the soldier's needs. To ensure that qualified soldiers are being
recruited for the RC, the first NCO supervisor in JAGC technical channels will 
have the soldier counseled by the unit Reenlistment NCO as required by AR 
601-280, but in any event not later than 90 days prior to expiration term of 
service (ETSI. The NCO supervisor will attend this meeting. If the soldier 
decides not to reenlist, he or she must be scheduled for counseling by the 
in-service recruiter. This counseling will be done not later than 60 days
prior to ETS. The first NCO supervisor in the soldier's technical channel and 
the Installation/Division Chief Legal NCO should attend the counseling session 
with the soldier. If the soldier wants to continue a career in the RC and the 
recruiter is unable to locate a 71D or 71E unit vacancy in the soldier's home 
area, the Chief Legal NCO will contact the CONUSA SJA SGM for assistance not 
later than 45 days prior to ETS. The CONUSA SGM will attempt to locate a 71D 
or 71E unit vacancy in the soldier's hometown area. I f  the CONUSA SGM is 
unable to find a position for the soldier, notification will be made to the 
soldier's Chief Legal NCO so that the soldier may be assigned t o  an IMA 
position (E-6 and above), or recruited to another MOS. For I M A  assignments,
the Chief Legal NCO may contact the Enlisted Career Advisor at ARPERCEN 
(800-325-4752; (314) 263-7343). 

3. This supersedes TJAG Policy Letter 86-5, 18 March 1986. 


HUGH R .  OVERHOLT 

M a j o r  General, USA 

The Judge Advocate General 
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12th Charles L. Decker Lecture 
The Military Officer and the Constitution 

Strom Thurmond 
United States Senator 

The Charles L. Decker Chair of Administrative and 
Civil Law was established on May 11, 1977. in honor of 
Major General Charles L. Decker. 
Born in Kansas in 1906, General Decker attended the 
University of Kansas and completed his studies at West 
Point in 1931. He received his law degree in 1942 from 
Georgetown University and received advanced law de
grees from St. Edward’s University and John Marshall 
Law School. 
General Decker served as a judge advocate at all levels 
of command He was the StaffJudge Advocate of XIII 
Corps throughout its campaigns in Western Europe. He 
was also instrumental in founding The Judge Advocate 
General’s School in Charlottesville and served as its first 
Commandant. Major ‘General Decker recognized the 
importance of administrative and civil law. and. as 
Commandant, was instrumental in developing a sepa
rate administrative and civil law teaching division at the 
School. 
General Decker retired from active duty in 1963, having 
served as The Judge Advocate General of the Army 
since 1961. 
The Judge Advocate General’s School was especially for
tunate to have the Honorable Strom Thurmond, 
distinguished Senator from South Carolina, present this 
year’s lecture. 
What is the Constitution? I believe it to be the greatest

plan for government ever devised. The Englishman, Wil
liam Gladstone, said at its centennial, “The American 
Constitution is, so far as I can see, the most wonderful 
work ever struck off at a given time by the brain and pur
pose of man.” We have now reached the bicentennial of this 
mighty document, and after 200 years it remains an emi
nently workable method of organizing a government. It is 
not without its flaws or its detractors, but, in the main, it 
has weathered the storms of two centuries of life in this na
tion. As Hubert Humphrey said, “The Constitutional 
system, as developed in America, has both the flexibility
and the durability to meet and master every challenge.”
Now Senator Humphrey and I did not always agree, but we 
certainly agree on that. 

So one of my messages to you is to be happy that we live 
in a country whose founders had such a brilliant, yet practi
cal vision. My other message is that you should take pride
in your connection to our Constitution because it is unique.
As soldiers, sailors, and marines, your relationship to our 
Constitution is shared by few in our nation-for you swear 
an oath to “support and defend the Constitution of the 
United States from all enemies, foreign and domestic . . .” 
and to “bear true faith and allegiance to the same. . . .” 

The link between America’s soldiers and America’s free
dom has existed since the first days of the republic. 210 
years ago, General Washington brought his small Continen
tal Army to Valley Forge. During that winter, those 11,OOO 

men suffered hardships that are almost unimaginable. Gen
eral Washington wrote on 23 December 1777, “We have 
this day no less than 2,873 men in camp unfit for duty be
cause they are barefooted and otherwise naked. . . . 
Numbers are obliged to sit all night by the fires. . . .” De
spite the almost overwhelming difficulties they endured, 
and in spite of the odds they faced in their battle against the 
British Army, those soldiers did not quit. They stood by 
General Washington and under his leadership they secured 
our independence. 

That leadership was severely tested at the end of the war 
when victory over the British was assured, but the course 
our nation would take was still undetermined. In 1783, the 
Continental Congress stopped paying the Army and there 
was a serious possibility of a mutiny. General Washington 
was encamped in Newburgh, New York, and some of his 
officers were circulating petitions urging the Army to 
march on Congress and force the restoration of back pay. 
Upon learning of these events, General Washington called 
his officers together and convinced them of the error of 
their ways. The crisis was averted, the Army remained loy
al, and stability was assured. 

Of course when the fighting was over, the contributions 
of our military did not stop. Out of the fifty-five delegates to 
the Constitutional Convention, no less than eighteen were 
former continental officers. Thirty-four of the delegates 
practiced law, so, no matter how you slice it, today’s JAG 
officers were well represented. And what happened during 
that long, hot summer of 17871 Those former soldiers and 
their compatriots shut themselves off from the rest of the 
country and wrestled with each other until they produced a 
document that only thirty-nine of them were willing to sign 
at the time. But those fifty-five men, representing a nation 
of three million people, had produced a constitution that 
200 years later would govern a nation of over 250 million 
people. What a grand result. As a United States Senator, 
not a day goes by where 1do not take some action that was 
contemplated and planned for by those men. For example, 
the Constitution gives the President the power to appoint 
Justices to the Supreme Court, with the “advice and con
sent” of the Senate. We recently went through several 
rounds of that process, in order to confirm a nominee to fill 
the seat of Mr. Justice Powell. 

Back in 1787, molding the thirteen separate colonies into 
one nation under a central government was not an easy job.
One of the most difficult issues the founders faced was that 
of arranging for our military forces. As set out in the Pre
amble to the Constitution, one of its great purposes was to 
“provide for the common defense.” But how? Many of the 
delegates wanted to answer that question through the use of 
the various state militias-there was a fear that a standing 
Army would be a threat to, and not a guardian of, liberty.
But those who saw beyond the thirteen colonies-who 
glimpsed what potential lay in the West and understood the 
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dangers from foreign powers that still 

try-knew that America could not rely o r 

her only defense. 


A compromise was reached. A compromise that would 

allow for a standing Army, but which lhdted approprig

tions of money to support the Army to be for no longer 

than a term of two years. Interestingly,there was no similai 

concern as to the problem of a standing Navy andLthereis 

no constitutional limit on the term of appropriations for 

our sea services. 


Of course we are still living with the resuits of that co 

promise and each year you probably watch in wonder as 

the process runs its course. You may have odd to yourself 

as the end of the fiscal year approached, “Why can’t Cone 

gress get the appropriations and authorizatibns bill$ out on 

time?” We do try hard, but one reason it desus go long i$ 

that those bills arc like a slow moving freight train, and hs 

they move along, more and more legislatioi is loaded onto 

them. A lot of it is pretty importan-for example, the JAO 

School LL.M. Sometimes the riders do seem to be a bit dis

tant from the concerns of defense. Some of my person41

favorites have been the nine digit zip code, the fight againbt 

the asparagus aphid, and money for split pea research. But 

let’s get back to the Constitution. 


The question of civilian control over the military was the 

central feature of the Constitution with respect to1 the nb

tion’s military forces. aeorge Washington was a strong 

supporter of the idea and, if I may, I would point out that 

the delegate who presented the plan eventually adopted was 

a fellow South Carolinian-Charles Pinckhey. They con

ceived of the military as an agency of civil power, to be 

organized and disciplined with that purpose in view. 


Pinckney’s plan and, as a result, the Constitution, placed

the control of the military in the hands of both the execu

tive and the legislative branches. The President is the 

Commander in Chief, but the power of the purse and the 

power to declare war rest with Congress. Thus, the ylita~!~ 


country comes from our military, especially its officer 
corps. I think that this support is manifested in four impor
tant relationships that link our officers and our 
Constitution. I’d like to talk about each of them in turn. 
They have been a constant in the life of this republic since 
its birth and, God willing, they will remain so. 
No other member of our society has quite the same rela

tionship with the Constitution as the military officer. The 
officer is first, and always, a citizen. Secondly, the officer is 
a leader who is both empowered and constrained’by the 
Constitution. Third, the officer is a supporter of the Consti
tution, and takes an oath to that effect. Finally, the officer k 
B defender of the Constitution, rcady to protect it by force 
of arms if directed. 

Let me talk first about citizenship-a duty and a privi
lege that form the foundation of our officers’ ties to the 
Constitution. What of their duties of citizenship? They have 
to first be informed about the business of the nation. They 
cannot withdraw into a shell and limit their perspective to 
purely military conccms-a good officer watches and won
ders about the direction of the nation, and stays informed 
about it. 

But information by itself docs not make a citizen. oflicers 
must be concerned with and care about where we are going 
as a country. Only in that way can they be truly prepared 
to do the best they can for their own services and to provide
timely and valuable input to the Congress and the 
President. 

Officers can meet their responsibilities in this area 
through their forthright and thoughtful participation in the 
development of policy, and I will address that in more de
tail later. There is a far simpler and more elementary 
method for them to acquit themselves as citizens. I am 
speaking of voting. As you might imagine, I believe it to be 
the cornerstone of citizenship. I urge you to use your vote. 
Often, due to the transitory nature of your duties, you 

won’t be concerned with local politics, but don’t let that


is subject to the direction of both branches, a s tuation stop you from taking the time to register and vote in our

which although absolutely necessary, can be at times absb
lutely difficult. I 

IAs you know, there is a major difference of opinion con
cerning who should determine whether to ‘introdice U.$. 
forces abroad into hostilities, or into situations where hos
tilities are clearly imminent. This has been’a hot topic Of 
debate since the Vietnam War and has again come to tde 
fore in American politics. Is it to be the Congress, or the 
Executive? This difference is reflected in the amount of con
troversy surrounding the War Powers Resolution, and 
recently, its application to the situation in the Persian Gulf, 

Military officers are rightfully concerned about the cur
rent dispute over civil prerogatives that btem from the 
bifurcation of civilian control over the military. I can, how
ever, assure you that irrespective of who exercises principal
control over the use of force abroad, both the CongTess and 
the Executive are committed to a strong detense and &e& 
tive military forces. 

Up to this point, I have been discussing the Constitution 
as planned. That is what the document i s - a  plan, a road 
map for our nation and our government. Like any plan or 
any map, however, it is of no use unless it is followed, it  
cannot help us unless it has our nuppdrt. I believe that some 
of the most important support the Constitution has in this 

national elections. Use an absentee ballot when necessary. 
Just vote. 

Along with the duties of citizenship, come its benefits. 
Principally they are the freedoms we enjoy in our daily 
lives, and the promise that those freedoms will be there for 
our children. If the Constitution is nothing else, it is a testi
mony to hope and the faith that we can and will survive as 
a free nation. I know that, as soldiers, you sacrifice some of 
the personal freedoms taken for granted by your fellow 
Americans. There are areas, such as speech, where because 
of your status as an officer, you must live under constraints 
not present for the average American. You are not average 
Americans, however, and I salute you for the discipline you 
accept in the interest of the greater goals you pmue.  

Military officers aren’t just citizens, they are leaders. It is 
important to note that you, unlike many of your counter
parts in other nations, serve the people through the 
Constitution. You do not serve whatever ruling elite is cur
rently in power. What do the people of our country entrust 
to you? They commit their sons and daughters to your di
rection and consequently to your care. As a Senator, and a 
member of the Armed Services Committee, I play a role in 
bringing those young men and women to you. In looking at 
the officer corps of our armed services, I take comfort in the 
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knowledge that we are delivering them into the hands of 
competent and responsible leaders. 

I mentioned earlier my understanding of the sacrifice you 
make in the area of certain limitations on your right to free 
speech and the like. You accept those constraints because 
you realize that they are required in the interests of military 
discipline. I charge you to ensure that a proper balance is 
maintained between the constitutional freedoms of the 
members of our Armed Forces and the needs of discipline.
Let only those restrictions that are necessary be imposed. 
Striking that balance is part of the leadership challenge in
herent in the duties of the American military officer. 

As American military oflicers, you are more than just cit
izens and leaders under the Constitution. You are 
supporters of i t -and your support is critical. 

Look at the world today. I must admit that I get tired of 
keeping track of the unscheduled changes in government 
that go on out there beyond our shores. Everybody has a 
constitution. And, in some countries, if they don’t, you can 
be sure they’ll get some form of one after the next coup. 
These countries all have a military too. What is it that we 
have that they don’t? I think the difference is that our mili
tary takes an oath to support and defend the Constitution 
of the United States. You d6n’t swear allegiance to a leader, 
or a political party, or even to a country-instead you stand 
behind the form of government established by our founding 
fathers. Throughout our history you have kept your oath. 

That is the critical difference that has allowed the precept
of civilian control, and with it political stability, to endure 
in this country. Your true faith and allegiance is pledged to 
this great document-and the very fact of your loyalty 
strengthens and secures the Constitution’s place in our na
tional life. 

We have a military with commitment, loyalty, and vi
sion. A commitment to serve the nation. A loyalty that 
channels that commitment in a direction that preserves our 
liberties, and a vision that keeps that loyalty strong, 
through good times and bad. Because we have such a mili
tary, your fellow Americans CM go about their business, 
secure in the knowledge that they need not look over their 
shoulders to see what the Army is up to. This fall, we will 
have M election that will change some of the faces in our 
government. We shouldn’t forget how blessed we are that 
the change in governments in our country comes as a result 
of the votes of her citizens-not every nation is so lucky. 
We even had to borrow the expression, “coup d’etat” from 
a foreign language. 

We’ve seen so far that you are citizens and leaders under, 
and supporters OF, the Constitution. There are others who 
also meet these criteria but they are not called upon to be 
prepared to give their lives in its defense. That role is your 
most sacred link to the document. Others may support it, 
and even defend it in the courts or the legislatures-but in 
you is placed the h a l  trust of the people for the protection
of the Constitution. We have our enemies in this world, and 
our Armed Forces have earned the confidence of the na
tion. The stone markers in our many military cemeteries, at 
home and overseas, silently remind us of the price of 
freedom. 

You have always been ready and I pray that you always
will. We in Congress provide you with money, weapons, 
and troops-only you can fashion those elements into a 

fighting force that is capable of defending the nation and 
detemng those who would attack us. On that subject, I am 
heartened by the candor and honesty I see at the highest 
levels of the military. I said that we give you the tools, but 
they will only be adequate when your military leaders are 
honest and open in their appearances before our commit
tees. I believe that the communication between us is the 
best it has ever been, and as a legislator, I appreciate it. 

All of this brings me to a discussion of the role of the 
JAG Corps in these processes. It is a role that will continue 
to grow in importance.As officers, you maintain each of 
the four relationships to the Constitution that I just dis
cussed, but you are unique within the profession of arms. 
You are, of course, attomeys-lawyers who represent their 
clients in and out of the courts of law. You have a long his
tory of helping soldiers and ensuring that no one 
encroaches on their individual rights. Your criminal justice 
system is a model. I wish that the civilian law enforcement 
system could do as much for the accused, while at the same 
time protecting the larger interests of society. We saw what 
I believe to be an ahnat ion of your justice system in the 
Solorio decision handed down by the Supreme Court last 
Year. 

Beyond the area of criminal justice, I am aware of the 
emphasis that General Overholt places on providing quality
legal assistance to the soldier. This is  a cine program. I 
think that the creative approaches you are taking to help
these soldiers cannot fail to improve morale and enhance 
readiness. We recruit soldiers from all over the country and 
send many of them to remote locations. They need your 
support. Sometimes it’s good to have a spouse, or a chap
lain, or a hunting buddy to share your problems with-but 
there are times when you’d trade all three for a good 
attorney. 

Your responsibilities go beyond being the soldier’s law
yer. Your are also, fust and foremost, the commander’s 
lawyer. I have seen the role of the JAG Corps grow since 
the days of my service in World War 11. You are more than 
lawyers: you are counselors. Webster defines counselor as 
“one that gives advice in legal matters.” Your present role 
should and does extend further than providing the com
mander with strictly legal advice. You are a positive force 
in the system and you benefit from a trahhg and a disci
pline that makes you unique among the many who would 
advise our commanders. I charge you with the duty of 
keeping your commanders on a straight course. Make sure 
that everything they do adds to the credibility of the Armed 
Forces, thereby strengthening the public’s opinion and sup
port for them. That is one of the best ways I can think of 
for maintaining the level of appropriations you need to pro
tect the nation. 

Government contracting is another area I am aware of 
where you are taking on a greater role and improving the 
system. The initiatives you are making in the procurement
fraud area are certainly welcome. Your efforts to educate 
our contracting officers, so we get the most out of our de
fense dollar, are noteworthy. Keep it up. 

Congress is relying on you to ensure that the commander 
is capable of successfully performing the military mission 
overseas within the metes and bounds of established law. I 
hadvised that your recent efforts in the area of “opera
tional law” are intended to accomplish this. I commend 
you for them. I know that some JAG officers accompanied 
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our forces in Grenada, and others have advis rs 
on the sensitive issues arising from our activities in Central 
America. 1applaud your service, and Iurge you to contin
ue your vigilance in this area of ypur pqctice. 

The law has grown so much of late that commanders 
need legal advice in areas that would have been unimagin
able earlier in this century, or even a decade ago. Plaintiffs’ 
lawyers are daily finding new, and more creative ways of 
dragging the military into court. The assistance your liti
gators give the Justice Department is crucial to enabling the 
h e d  Forces to perform their primary mission. It is clear 
that the area of environmental litigation and its accompany
ing concerns are going to be large burde‘ns for many 
commanders. You must be ready to deal with these issues, 
especially as they relate to the interplay of state and federal 
authority. 

In short, you have a big job ahead of you. The Judge Ad
vocate must be more than a lawyer. Your mission is to lead 

der through the tangled web so that the troops
will be ready when called. You perform your job both 
under, and in support of the Constitution. Find a way for 
your commander to do what needs doing-but 6nd a way 

done legally and constitutionally. 
In 1775, your Corps started as a oneman office. You 

have grown to almost 1 8 0  active duty and 2200 reserve 
component attorneys. That growth was brought on by your 
steadily expanding duties and the demonstrated need for 
your services. Be proud of the role that military of
ficers-and especially military attorneys-play in our 
constitutional system. The Judge Advocate Oeneral’s 
Corps, a strong defense, and freedom have been Wed to
gether for overd200years. I chqllenge you to ensure they 
stay that way. 

Prosecuting a Urinalysis Case: A Primer 
Captain David E Fitzkee’ 


Oficer in Charge, Karlsmhe Legal Services Center, 21st Support Command 


Introdactidn 
A new trial counsel receives a telephone call from a bri

gade commander. The commander has just learned of the 
results of a recent urinalysis, showing that one of the 
soldiers in the brigade tested positive. The commander 
wants to prosecute the soldier, and tells the trial counsel to 
prepare the case for trial. What actions should the trial 
counsel take? 

The purpose of this article i s  to provide both new trial 
counsel and experienced trial counsel who have never tried 
a urinalysis case an overview of the issues that may arise in 
prosecuting such a case. * Although a urinalysis case is sim
ilar to many other cases involving scientilic evidence, there 
are recurrent issues in urinalysis cases, and other considera
tions that are particular to urinalysis cases. 

This article will address these issues in two general cate
gories: (1) pre-preferral consideration, including the legal
basis for administering the urinalysis, proper administration 
of the urinalysis, and the decision to proceed to trial; and 
(2) considerations in preparing for trial, including proving 
use, proving wrongfulness, and anticipating possible 
defenses. 

Re-Referral Considerations 

Legal Baris For Administering Urinalysis 

In assessing the case before preferral of charges, the trial 
counsel must begin with a qnsideration of the legal basis 
upon which the accused was required to submit a urine 
sample. If there was not a proper basis to require the ac
cused to provide a urine sample, the results will be 
suppressed as having been procured in violation of the 
fourth amendment. A compulsory urinalysis is a seizure 
within the meaning of the fourth amendment.’ Trial coun
sel should always anticipate a motion to suppress the 
urinalysis results. A successful motion to suppress the uri
nalysis results usually ends the government’s case, because 
in most instances the urinalysis result is the only evidence 
of the accused’s misconduct. There are three frequent bases 
for obtaining a urine sample: a health and welfare inspec
tion,3 a seizure based on probable cause,‘ and a seizure 
pursuant to the accused‘s consent. ’ 
H d t h  and Welfare Inspection.Perhaps the most frequent
basts for admrrustering a urinal@ is pursuant to a health’ 
and welfare inspection under Military Rule of Evidence 
313(b). An inspection is “an examination of the whole or 
part of a unit . . . conducted as an incident of command 
the primary purpose of which is to determine and to ensure 
the security, military fitnessor good order and discipline of 

.This article is based upon n paper originally submitted m May 1988 in satisfaction of the Writing for Publicationelective of the 36th Judge Mvocatc OBi-
CQ OradUte course.
’Although this article is written primarily for trial counsel, it should also prove useful to defense counsel who arc trying a urinalysis case. 

’Murray v. Haldeman, 16 MJ. 74 (C.M.A.1983). 
Manual for Courts-Martial,United States. 1984, Military Rule of Evidence 313@) bereinafter Mil. R. Evid.]. 

‘Mil R. Evid, 315. 
MilR Evid. 314(e). 
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the unit.” Evidence obtained d h g  a proper inspection is 
admissible. 

1f the commander, with’; proper purpose, =Iects both 
the time and ‘the portion of the unit to be inspected, the in
spection i s  proper. When the commander has speciiied a 
period of time within which the unit is to provide urine 
samples, it may be permissible for a subordinate to Choose 
the exact date within that period of t h e . 9  The &Urt Of 
Military has uphe1d the Of a Pris-
On staff where a Naval petty Officer, not the commander? 
selected the date of testing based on operational considera
tions to comply with a command regulation to conduct 
urinalysis monthly. lo 

Even if the commander directs the urinalysis, the inspec
tion i s  not proper unless done with the primary purpose of 
ensuring security, fitness, or good order and discipline. I ’  If 
the commander directs the urinalysis with the primary pur
pose of obtaining evidence, the inspection is not proper.
This does not mean,however, that the fails as 

because the commander us
ing the results for disciplinary proceedings. I z  A 
commander may have a secondary purpose of using the re
sults in disciplinary proceedings, as long = the primary 
purpose is proper. l3 

The trial counsel should determine whether the com
mander had previously scheduled the urinalysis, and if SO, 
when and why the commander selected the date. An in
spection need not be previously scheduled, but Prior 
scheduling tend to show that the Primary Purpose 
was proper. If the urinalysis was not previously scheduled 
and was directed immediately after a report that soldiers in 
the unit were using illegal drugs, the trial counsel would 

~have to prove by c I and convincing evidence that the uri
ndysis was indeed an inspection rather than a subterfuge 
for a search. l4 

6Mil R. Evid. 3130). 
Id. 

If only part of the unit i s  required to provide urine sam
ples, the trial counsel should determine how the 
commander selected those to h e  tested. The commander 
may choose only a Part Of the Unit to inspect, and there is 
no requirement that the commander choose the part to in- 
spect at random. I 5  Random selection, however, tends to 
show that the inspection was for a proper primary purpose, 
a d  not a subterfuge to search individuals. 16 If 
the commander selects specific so]&rs by name to provide 
a urine sample, the trial have the 
difficultburden Of Proving by clear and convincing evidence 
that the urinalysis was indeed an inspection. l7  

Probable Cause. A second common basis For administering 
a urinalysis occurs when there i s  probable cause to believe 
that the soldier has recently used illegal drugs. Probable 
=use determinations frequently arise in two contexts in uri
nalysis cases. nefirst occurs when a soldier in the unit 
reports to the commander that other soldiers in the unit 
used drugs at time. 18 The second occurs when 
a noncommissioned officer in the unit reports to the com
mander that a soldier i s  acting peculiarly without an 
apparent reason. l9 

The first situation-where an informant provides infor
mation to the commander-implicates all federal and 
military a e s  concerning probable cause based on an in
formant’s report. The commander must look to the 
“totality of the circumstances” to determine the existence 
of probable cause.2o In looking to the totality of the cir
cumstances in a urinalysis Case, the commander and the P 
trial counsel must be especially Sensitive t0 the ‘‘freShneSs” 
Of the informant’s report relative to the drug detection time. 
Urine testing can detect the presence of a drug only within 

‘All insptctions need not be conducted or b t e d  by a commander; “any individual placed in a[n] . . .appropriate supervisory position may inspect the 
personnel and proputy within his or her control.” Mil R. Evid. 313(b) analysis. For example, a platoon leader may inspect his platoon. Urinalyses typically 
must be directed by a commander, however, because he i s  the only puson in the unit in a command or supervisory position over all the persons to be tested 
in the unit. 
9See United States v. Johnston, 24 M.J.271 (C.M.A. 1987). 
loId. 
“Mil R. Evid. 3130). 
I2United Stata v. Rodriguez, 23 M.J.896 (A.C.M.R. 1987). 
I 3  Id Rodriguez r a x g n i m  that it is not uwasonable or improper for a commander w i n g  urine testing to intend to take disciplinary action against 

soldiers who are identilied as drug users. Many commanders contemplate disciplinary action against drug abusers becousc such abuse undermines the Btness 
of the abuser, and the good order, discipline, and fitness of the entire unit. 
I4Mil. R. Evid. 313@). See United States v. Austin, 21 M.J.592 (A.C.M.R. 1985). allimiing the militaryjudge’s suppression of urinalysis results, where the 

company commander, within three days of receiving a report that sergeants in his unit were using drugs, directed a urinalysis. The military judge held that 
the commander‘s primary purpose in ordering the urinalysis was to locate drug abusers and to initiate disciplinary actions against them. 
I 5 M i l .  R. Evid. 313(b). 
I6Thereare at least two ways that commanders often select soldiers at random to provide urine samples, when the entire unit does not provide samplcs. One 
way is for the commander to pull numbers from a hat, requiring that all soldiers present for duty with a social security number ending in the same number 
as that drawn from the hat provide a sample. A similar method is to pull platoon numbers from a hat, requiring that all soldiers pment for duty in the 
selected platoons provide a sample. Trial counsel should encourage commanders to select soldiers at random, even though random selection is not required. 
Random selection precludes a successful challenge that the command selectad particular soldiers to provide samples. It may also help deter drug abuse by 
preventing soldiers fnnn being able to predict which platoon will take the next urinalysis; such predictions are possible when the commander selects soldiers 
by systematically rotating through platoons. f l  
l7 Mil R. Evid. 3 130). 
I8See, e.g., United States v. Rodriguez, 23 M.J.896 (A.C.M.R. 1987). 
I9 See, e.&, United States v. Shepherd, 24 M.J.596 (A.F.C.M.R. 1987). 
2oIllinoisv. Gates, 462 U.S. 213 (1983). 
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a limited time after the soldier ingested the drug. The 
tection time depends chiefly on the type and quantity of the 
drug the soldier has ingested. The Department of the Army
has determined the maximum drug detection time for seven 
illegal drugs.” If the time between the accused‘ ed 
use of drugs and the vaking of the urine sample e he 
maximum detection time for that drug, the urinalysis result 
will be inadmissible because it was procured without proba
ble The positive -dYSiS Could have detected 
d y  8 second USe, for which there Was no probable Cause to 

i direct a urinalysis. 

The second situation in which probable cause determina
tions frequently arise in urinalysis cases is where a 
noncommissioned Officer to the commander that a 
subordinate is acting strangely without apparent explana
tion. This is a prime situation for confushg the pssibiliry 
that drugs caused the unusual behavior with the probabifiry 
that drugs caused the behavior. In United States v. 
ShepherdsU the base commander authorized the seizwe of 
the accused‘s urine and blood, which contained drugs and 
alcohol, based on the fact that the accused was found asleep 
on fire watch, was exceptionally difficult to awaken, and 
smelled ofalcohol. The Air Force ofMilitary Review 
reversed his conviction, holding that the urinalysis lacked 
probable cause.The court advised that “[wlhether evidence 
of &oh01 use is present or not, the record should reveal 
some articulable indicia whereby a trained observer might 
Surmise that an individual recently used a controlled sub
staflce.”24 nus,in this the trial counsel must 

from the commander the ’ “articulable indicia” 
which led to a conclusion that drugs, rather than something 

fib 	 else, caused the behavior. A commander’s &lief that drugs 
might explain the behavior is insufficient, because 
l‘[plossibility does not equate with probability.”zs 

The “good faith” and “inevitable discovery” exceptions 
to the probable cause requirement will, where applicable, 
allow the admission of Urinalysis results procured without 
probable cause. 26 Trial counsel who are forced to rely on 
these exceptions should be sensitive to the possible conflict 
between these exceptions and the “limited use” policy.27 

I 

The limited use policy prohibits urinalysis results from be
ing used against a soldier in any action under the Uniform 
Code of Military Justice, when the urine sample was “taken 

ennine a soldier’s fitness for duty and need for corn
g, rehabilitation, ,or other medical treatment.”28 This 

prohibition arguably applies whenever probable cause i s  
lacking, because, absent probable cause, the test is a e n  to 
determine the soldier’s fitness for duty. The better ap
proach, however, is to construe ‘this prohibition to apply 

when no Military Rule of Evidence would dOwd
mission of the evidence. 

ansent.The third basis for a urinalysis is 
pursuant to the consmt.sThe government must 
prove by clear and convincing evidence that the accused 
consented voluntarily. 3o The voluntarinessof the consent is 
determined by looking at the ~ ~ ~ ~ tof the ,.ircurn-~ ] 
stances.y, 31 In evaluating the totality of the circumstances, 
trial counsel must determine whether the commander said 

to the accused about the of the accused,s 
failure to consent;to the urinalysis. When the commander 
requests consent, the accused may not be misled by imply
ing that probable cause exists to order the accused to 
provide a urine if the accused does not ’’ If 
the accused asks what is not panted’ 
the accused may be informed that the commander has the 
authority under Army -5 to direct the ac
cused to provide a sample. 33 Such a statement is true and 
not misleading. The commander is IlOt obligated to explain 
to the accused that the results of such a non-consensual uri
nalysis generally are not admissible, absent probable cause. 
Such an explanation, however, may help establish that the 
consent Was voluntary-

Proper Administration of the Urinalysis 

After determining whether there was a proper basis for 
seizing the accused’s urine, the trial counsel must determine 

~

whether the urinalysis was properly administered. The trial 
counsel can assess the administration of the urinalysis by 

I
1 

determining if procedures used to collect and handle the 

See Message, HQ, Dept. of A m y ,  0219372 Sep 83, subject: Recommended Drug Testing Intends. 

22 Id. The suggested maximum drug detection times for the seven drugs are: amphetamines-7 days; barbiturates-7 days; cocaine-4 days; heroin/mor
p h e - 4  days; marijuana-16 days; methaqualm-5 days; and phencyclidmo-8 days. 
2324MJ. 596 (A.F.C.M.R. 1987). 

Id. at 599. 

25 Id. at 599. 
=Mil. R. Evid.3ll(b)(3) (good faith) and Mil. R. Evid. 31 l(bX2) (inevitable discovery). Thus, if a commander authorizeda person acting in a law enforce
ment capacity to obtain a urine sample from a soldier, the urinalysis results may be admissible under the gwd faith exception if the commander had a 
substantial basis for his belief that he had probable cause to do so, notwithstanding a court’s later determination that the commander lacked probable cause. 
But see, United States v. Queen, 26 M.J. 136 (C.M.A.1988). Likewise, if a commander directed a soldier to provide a urine sample., not b a d  011 probable 
cause, the urinalysis results are admissible under the inevitable discovery exception ifthe sample inevitably would have been taken in the near Future, such as 
if a unit-Wide urinalysis had been previously scheduled for the next morning. 
”The limited use policy is defined in Army Reg. 600-85, Personnel: General-Alcohol and Drug Abuse Prevention and ControlProgram, para. 6-4 (3 No
vember 1986) [bereinafterAR 6cxreSI. 

~ d .para. Ua(1) .  
29 Mil. R. Evid. 314(e). 

r”. mXd. I 

”United States v. Stoecker. 17 MJ. 158 (C.M.A. 1984). 

”United States v. Pellman. 24 M.J.’672(A.F.C.M.R.1987). 
33UnitedStates v. White, 24 MJ. 923 (A.F.C.M.R.1987). 
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urine samples were in accordance with the requirements set 
forth in Appendix E to Army Regulation 600-85. 

Violations of the procedures mandated by Appendix E to 
h y Regulation 60&85 fall into two general categories: 
those that implicate the chain of custody, and those that do 
not. Errors implicating the chain of custody are clearly 
more significant, because they are more likely to preclude 
successful prosecution. Although weak links in the chain of 
custody generally go only to the weight ‘of the evidence, 
rather than to the admissibility, the military judge must 
nevertheless be reasonably certain, before admitting the uri
nalysis results as evidence, that the urine was not changed 
in any important respect before testing.3s If the unit alco
hol and drug coordinator (UADC)  or observer 
administering the urinalysis failed to properly secure and 
account for the specimen, thus breaking the chain of custo
dy, the military judge may well suppress the urine test 
results. 

Other technical violations of Appendix E to Army Regu
lation 60&85 which do not implicate the chain of custody, 
are not as significant. Examples of such technical violations 
include having the UADC also perform duties as an observ
er, rather than having a separate observer; having an 
observer below the grade of E-5; failing to maintain a sepa
rate unit urinalysis ledger; and failing to have the observer 
initial the label on the bottle. There is no rigid exclusionary 
rule requiring the suppression of evidence merely because it 
was collected in violation of an agency’s regulations. Such 
evidence is excluded only when the violated regulation: (1) 
is mandated by the Constitution or federal law; or (2) estab
lishes an important protection of privacy. j7 Neither prong 

is applicable to violations of Appendix E to Army Regula
tion 600-85 because the regulation is not mandated by the 

,Constitution or federal law, and it does not establish a i ~ y
protection of privacy.’* Thus, technical violations of the 
regulation should not result in exclusion of the urinalysis 
results at trial, if the trial counsel can establish the chain of 
custody. 

Although technical violations do not mandate exclusion 
of the results, the nature and number of the deviations from 
the regulation may cause the fact-fmder to equate failure to 
comply with technical procedures with fadue to maintain 
an adequate chain of custody. Technical violations under
mine the credibility of the observer and UADC as 
witnesses. This is particularly true when the accused is a 
noncommissioned officer with an otherwise excellent 
record. In such a case, the fact-finder may be looking for 
any colorable reason to disbelieve the scientific evidence. 
Thus, in assessing the case before preferral of charges, the 
trial counsel must be alert for any violations of the required 
procedures, regardless of whether such violations directly
implicate the chain of custody. 

To discover violations of Appendix E to AR 600-85, the 
trial counsel should interview not only the UADC and the 
observer, but also other soldiers who provided samples to 
the same observer as the accused during the urinalysis. Tbe 
UADC and observer may describe their administration of 
the urinalysis in ti light most favorable to them. If they are 
familiar with how the urinalysis should be run, they may 
represent that they did it that way, forgetting to mention 
short-cuts they may have taken to collect the samples fast
er. Other soldiers may give a more objective account of how 
the samples were collected. They will certainly have a feel 

-


-

31 AR 60&85, Appendix E establishes the standard operating procedures for the proper administration of a urinalysis. A urinalysis is administered by at 
least two people at the unit. The first is the unit alcohol and drug coordinator (UADC),who is primarily responsible for ensuring that all the paperwork in 
m e c t .  The UADC will often perform his duties at a desk outside the l a t h e  where the soldiers arc providing aamplca. At the desk the UADC will have the 
items he ne& to conduct the urinalysis: empty plastic bottles with lids, labels to attach to the bottles, small 12-bottle boxes in which to place the bottles, 
DA Forms 518GR (Urinalysis .Custody and Report Record), urinalysis ledger, pcns, and a copy of AR 6C0-85 to remind him how to administerthe urinal
ysis properly. The second person involved in administering the urinalysis is the observer, who is primarily responsible for watching soldiers urinate into the 
bottle and preventing tampering with samples. The observer must be at least an E5 of the aame sex as the soldier providing the 8ample.

A soldier who is ready to provide a sample goes to the UADC’s desk. The UADC Writes the soldier‘s social security number, oRen taken from the sol
dier’s identihtion card, the julian date, and an uigned specimen number on a label. The UADC puts the label on Mempty bottle and gives the bottle to 
the soldier in the presence of the observer. The soldier verifies his or h a  eocial security number by Initialling the label and by Sign4  a scparate urinalysis 
ledger. The UADC has recorded the soldier’s social security number, julian date, specimen number, and observer’s name on the ledger. The observer then 
verifies the label and signs the ledger.
The observer then escorts the soldier with the bottle to the latrine, where the observer watches the soldier urinate into the bottle. The soldier caps the 

bottle, and gives it to the observer, who retains custody until it is returned to the UADC. When transferring custody to the UADC, the observer initials the 
label on each bottle, and signs the chain of custody section of the DA Form 518&R which the UADC has prepared, releasing up to twelve samples to the 
UADC. Upon receipt, the UADC also initials the label of each bottle and acknowledges receipt by signing the chain of custody seaion of the DA Form 
51 8 0 4 .  

The UADC puts the DA Form 518&R, which contains the record of the chain of custody for up to twelve samples, into the small box that contains the 
corresponding samples. The UADC B~CUTCSall boxes until he transports than to the installation biochemical collection point, which must be within 24 hours 
after collection. At  the oollection point, the installation biochemical testing coordinator opens the unsealed boxes, rcvicws each DA Form 5180-R for com
pleteness and accuracy, comparcs the information on each labelled bottle to the information on the corresponding DA Form 5180-R, and ~1surcsthat each .bas a sufficient quantity of urine. If the testing Coordinator b d s  no deficiencies, he directs the UADC to again sign the chain of custody section of each DA 
Form 5180-R, releasing custody of the ramples to the testing coordinator, who also signs the DA Form 5180-R. The UADC then uses tape to seal each 
edge and tlap of each box, aigns across the top and bottom of each box. and gives all the boxes to the testing coordinator. The testing coordinator sends the 
boxes by d e r  or registered mail to the laboratory for analysis. The coordinator may decide to prcscretn all samples at the installation, in which case he 
would forward to the laboratory only those samples that scremcd positive, discarding the negative samples. If the testing coordinator prescrecns the sam
ples, he must do 80 in accordance with the procedures specified in Appendix F to AR 600-85. 
35UnitesStates v. Hudson, 20 M.J. 607 (A.F.C.M.R. 1987). pel denied, 21 MJ. 32 (C.M.A. 1985). 
’6Unitcd States v. Caceres, 440U.S.741 (1979) (Internal Revcnue Service agent’s tape recordings of conversation with the accused were not suppressed, 
even though the agent failed to procure the proper authorization to record speci5cd in agency regulations).
’’Id. For a military case applying the Coceres analysis to a violation of a Navy regulation requiring secondzchelon command authorization for urinalyses 
involving more than 200 sample or 20% of a unit, see United States v. Hilbert, 22 M.J. 526 (N.M.C.M.R.1986) (regulation was not mandated by the Consti
tution or federal law, and was not designed to protect individual rights). 
’*Regarding the first prong, the procedures of Appendix E to AR 60045 arc generally mandated by Dep’t. of Defense Directive 1010.1, Drug Abuse Test
ing Program (Dec.28, 1984). Regarding the second prong, it would be ludicrous to assert that Appendix E to AR -85, which requires that an observer 
watch the soldier urinate directly into a bottle, was promulgated to confer privacy right8 on soldiers. 
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for whether the urinalysis was tightly cont 

er there were possibilities for tampering with or confusing 

samples. These interviews of other soldiers will often pro

vide the trial counsel excellent information for use at trial 

in rebutting the accused’s account of how the sam e 

collected. 


The trial counsel should conduct these interviews as soon 

as possibte after learning that the command is contemplat

ing codrt-martial charges. Prompt interviews will reduce 

the chance that the witnesses may confuse the urinalysis in 

question with another in which they participated. Prompt 

interviews will also increase the likelihood that the UADC 

and the observer will specifically remember the accused 

providing a specimen on the.day in question. This will al

low them to testify with better effect than if they can testify

only about their customary procedures, without independ

ent recollection of collecting the accused’s sample. 


Decision To Proceed To Court-Martial 
In recommending whether to proceed to court-martial 

with the case, the trial counsel must carefully weigh the 
likelihood of successful prosecution and the likely sentence 
against the consequence of unsuccessful prosecution. The 
likelihood of success depends upon many factors, including
whether there was a proper legal basis for seizing the ac
cused’s urine and whether the accused’s sample was 
collected and processed in accordance with Appendix E, 
AFt 6OCL85. 39 The likely sentence also depends upon many 
factors, including the accused‘s rank, record, past duty per
formance, and the drug involved. The consequence of 
failure is that the command will be precluded from later ad
ministratively discharging the accused based on the same 
drug use of which he was acquitted. 

After analyzing the case the trial counsel may recom
mend that the command administratively separate the 
accused rather than prefer charges. An administrative pro
ceeding has several advantages to the government, 
especially in cases where the evidence may be suppressed at 
trial, or where reasonable doubt may exist. First, the gov
ernment’s burden of proof is lighter: a preponderance 
versus beyond a reasonable doubt. Second, exclusionary
rulesgenerally do not apply.42 Thud, the matter may be re
solved more quickly and inexpensively, because the 

government need not produce an expert witness from the 
The trial counsel should fully apprise the 

command of his or her assessment of the case. 

Other Re-Referral Considerations 

Before preferring charges, trial counsel should be sure to 
request the “litigation report” from the laboratory.U Al
though there is no legal requirement to have the litigation 
report before preferring charges, it is prudent to do so for 
three reasons. First, it may take up to a month to receive 
the litigation packet after requesting it; if charges have been 
preferred, the speedy trial clock has been running. Second, 
the trial counsel usually cannot prosecute the case without 
the test results contained in the litigation packet. Third, af
ter preferral of charges the defense counsel will certainly 
serve a discovery request seeking, among other documents, 
the litigation report, the government should be. prepared to 
respond in a timely manner. 

Before preferring charges, the trial counsel must also de
termine the time window within which the government 
alleges that the accused used the drug. It is probably safe to 
use a charging window of 30 days for marijuana and 15 
days for all other drugs.I5 A prudent trial counsel will also 
confer with an expert from the laboratory where the ac
cused’s urine was tested. The expert, knowing the quantity 
of the drug metabolites in the accused‘s urine, the rate at 
which the human body rids itself of the drug, and the maxi
mum level of drug metabolites possible in urine, can render 
a professional opinion as to the maximum number of days 
before the accused provided the urine sample that the drug 
could have been ingested. The trial counsel should then use 
as the charging window whichever time is longer: that rec
ommended by Department of the Army or that 
recommended by the expert.* 

A final pre-preferral consideration is determining what 
level of court-martial the trial counsel should recommend 
that the case be referred to. In addition to the considera
tions that apply in determining appropriate referral in any 
m e , a  the trial counsel should be sensitive to the potential 
impact of Army regulations mandating the processing for 
separation of all soldiers in the grade of E 5  and above who 
are fmt-time drug abusers, and all other soldiers who are 

3gThelegal bases for conducting urinalyses and the proper administrationof a urinalysis are discussed above. Other factors that may affect the likelihood of 
successful prosecution include the relative skill and experience of counsel, whether the accused has m e  colorable explanation of how the drug got into his 
system. such 89 h o c e n t  ingestibn, and whether the accused can raise the “good soldier” defense by &g witnesses to attest to his character. These de
fenses are discussed below. 
4oArmy Reg. 635-200, Personnel Separations: Enlisted Personnel, para. 1-19b (5 July 1984) [aerrinaffer AR 635-2001. 
41AR635-200,para. 242a(l). 

635-200, para. 2-1 la. 
I3See AR 635-200, para. 2-10. 
uThe litigation packet is a multi-page document, typically containing a certified DA Form 5180-R (Urinalysis Custody and Rtport Record). the RLA re
sults,the W/MS results, and the laboratory chain of custody. 
“See MesEage. HQ,Dept. o f h y ,  0219372 Sep 83. subject Recommended Drug Testing Interval, which recommends minimum drug testing intervalsof 
30 days for marijuana and I5 days for all other drugs. This recommendation is based on the maximum drug detection time, plus a safety buffer. and is 
designed to preclude the possibility that a m n d  urinalysis will deet drug use measured at an earlier urinalysis. 

It is better for the trial counsel to charge a liberal, wide window, because the speciscation can always be amended at trial to narrow the window to coll
form to the testimony. including the possible testimony of a defense expert witness. Narrowing the window, as opposed to expanding it, reduces the 
likelihood that the defense can claim that the amended specification failed to put the accused on notice of the charges against which must be defended. See 
Manual for Courts-Martial,United States, 1984, Rule for Courts-Martii 603 [aereiuafter R.C.M.]. 
47The decision on the level of the court-martiiil need not be made before preferral, but the trial counsel will want to have discussed this matter with the 
company. battalion, and brigade commandersWore preferral, so that the case may be expeditiously referred after preferral. 

See R.C.M. 306(b) discussion. 

SEPTEMBER 1988 THE ARMY LAWYER DA PAM 27-50-189 11 



second-time ‘drug abusers. 49 Such soldiers must be 
processed for separation by either initiating an administra
tive separation action or by referring their charges to a 
court-martial authorized to impose a punitive discharge.
Accordingly, the trial counsel should consider recom
mending referral of these cases to a court authorized to 
i m p  a punitive discharge.51 

Considerations in Preparing for Trial 

Proving Use 

B~~~~~ is one of the two elements of the offense,52 

the trial counsel must decide how to prove this element at
trial. ~n urinalysis the government 

of the U C 

is defending on the basis that his ingestion was not wrong
ful, he may be willing to stipulate. Such a situation arose in 
United States v. Spunn, where the accused stipulated to the 
validity of the Air Force drug testing program, to the pro
ccdures ‘used to collect arid process his Urine, and to the fact that the presence of coc8inc metabolites in his urine in
dicated that he had ingested cocaine.56The accused then 
defended on the basis that‘the government failed to prove
wrongfulness. The accused testified that his medication 
must have caused his positive urinalysis. 

The Air Force Court of Military Review affirmed 
Spann’sconviction, holding that the stipulation of fact, cou
pled with the laboratow repom, provided 8 factual basis 
for the fact-finder to conclude that the accused used co

cr linking the accused to a particular urine sample, and 
then introducing the positive urinalysis results as a business 
record.53 The government was able to convict the accused 
without the testimony of an expert witness. 

In lg8’ the Court Of Militarv Appeals in united ’’ 
Murphr ended this Practice, that “ [ e l x ~ f i
nY the tests Or some Other lawful 
substitute in the record is required to provide a rational ba
sis upon which the fact-finder may draw an inference that 
[a controlled substance] was used.” ” The court in Murphy
reasoned that there was no basis in the record for the fact
finder to conclude that the metabolite found in the urine 
had any relation to the drug which the accused was alleged 
,tohave used.The court further noted that thee was no evb 
dence .that the drug metabolite was not naturally produced 
by the accused‘s body, or produced as a result of consuming 
some lawful substance. The court did not hold that the gov
ernment must always produce an expert witness in a 
urinalysis case. If the government does not produce an ex
pert witncss, however, it must provide “some other lawful 
substitute” to establish the required facts. The court sug
gesttd two such lawful substitutes: stipulation of fact, and 
judicial notice.55 

Sti dation The accused and the defense counsel may well 
k t to enter into a stipulation of fact, absent some 
quid pro quo from the government. If, however, the accused 

“See AR 600-85, para 1-1 lc,d; AR 635-200, para. 14-12c(2). 
mSee AR 635-200, para. 14-12. 

w by introducing the tabony ~ and ohrv-caine. The court specifically held that such a stipulation is 
“adequate substitute” for an expert witness underan 

Murphy- 57 

The trial counsel should always consider asking the de
fense counsel to stipulate to key facts. The defense’s 
willingness to stipulate could eliminate the need for the 
government to produce an expert witness for its case-in 

58 Such a secve to alert the 
that the defense that the 8ccusdsuse wm 

not wrongful. 
Judicial Notice. Judicial notice is a second possible “other 

wful substitute” for an expert witness to explain the uri
nalysis results. There are no reported cases since Murphy in 
which the trial dounsel attempted to use judicial notice as ‘a 
substitute for an expert witness. 

There are at lease two facts .“capable of accurate and 
ready such that they should be judicially -

First, military drug procedures, which 
consist of a radioimmunoassay screening test and a gas
chromatography/mass spectrometry confirmation test, can 
prove that tested urine contains a certain illegal drug me
tabolite. Second, the presence of a sufficient concentration 
of a certain drug metabolite in the urine can prove that the 
provider of the urine ingested the drug that produces the 
drug metabolite in the urine.62 If the trial counsel can con
vince the military judge to judicially notice these two facts, 
this could be a “lawful substitute” for the expert witness. 

Such a referralavoids the need to initiate a concurrent administrative separation action for the same drug k c  that forms the basis of the court-martial. It 
.Is0avoids the contradiction in seeking the SOWSadministrative aeparntion while concurrently suggesting,by not referring the c ~ s eto a court empowered 
to impose a punitive discharge, that discharge is not warranted. Of course, if the case is at court-martid because the accused turned down nonjudicial pun
ishment, the trial counsel must be prepared to show that referral to a court-martial authorized to impose a punitive discharge is not vindictive prosccutip. 
52 Manual for Courts-Martial,United States. 1984, Part IV,para. 37(b)2 [htrcinaRcrMCM, 19841. 
”See. cg., United Statesv. Mercer. 23 M.J.580 (N.M.C.M.R 1986), rev’d, 25 M.J. 160 (C.M.A. 1987); United States v. Cordero, 21 M.J. 714 (A.F.CM.R 
1985). 
”United Stats v. Murphy, 23 M.J.310,312 (C.M.A. 1987). 
55 Id. 
sUnitcd States v. Spann, 24 M.J. 508 (A.F.C.M.R. 1987). 
5fId. a t5 l l .  
snThcgwanmtnt still might have to produa gn expert in rebuttal 8,for example. the defense has an expert testify regarding passive inhalation. In other 
casts the government could rebut with a local expert witness. For example, if,as in Spann, the accused asserts that the COcBinc metabolites in his urine came 
From his codeine pills, a local expat could probably testify that codeine. a derivative of opium, is chemically unrelated to wcaine, which Q obtained from 
coca leaves. Id. at 511 n l .  

F 
’9Mil. R. Evid. 201(b). 

W. Anderson, Judicial Notice in Urinalpis Cases,The Army Lawyer,Scpt. 1988, at 19. 
61 See id. at 22. 
62See id. at 25. 
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Because judicial notice in th is  area is novel, 

sel seeking judicial notice should do so in an Article 39a 

session well in advance of trial, so that if the judge declines 

to take judicial notice of these key facts, the trial counsel 

can still arrange to produce an expert witness at t 


If the trial counsel unable 'to procure a 

the military judge to take j u d i d  notice, 


an expert witness c8n be used to &plain the laboratory re

ports. Often this will be an expert from the laboratory 

where the a~cUSed'Surine W a s  tested-&ause ofthe hPOr
tan= ,of the expert witness' testimony to the SUCCeSSfUl 
prosat ion of the a% trial counsel must v q  wefully 
P h I  thCir questions to CIlSWe that the expert testifies On d 

points- Afterestablishing the witness an the 
trial counsel should use the expert's testimony to: explain 
how the laboratory receives, P m a ,  a d  tests w e  68131
ples; explain the scientific principles behind the 
radioimmunoassay (RIA) test and the gas chromatogra
phy'mass s ~ c t r o m e ~(Gc/Ms) test that the laboratory 
uses; explain the Of the Of the accused's 

the meaning Of the redhi =plain the and 
quality pracedures that guarantee that the 

result is accurate; and introduce into evidence the accused's 
reprtsurine and the 'aboratoq pertaining to that 

sample. This section of this article will summarize the key
facts about which the expert can testify. 

Urine arrive by re&kred mail in the 
laboratory's mail room' The unopened boxes are thereafter 
transferred to the receiving and processing section. A 
technician inspects each sealed box, which contains up to 
twelve urine samples, to ensure that the box is sealed with 
tape. If the box is not sealed, or there are other signs of 
tampering, the samples in that box are rejected, and not 
tested' If e v e m g  is in Orders the Processing technician 
O F n s  the box and the social number and 
specimen number on each bottle with the numbers on the 
DA Form 5186R that accompanied the box. Each number 
mhst exactly correspond. The technician assigns each ac
cepted sample a laboratory accession number, by which the 
sample is tracked throughout the laboratory. The techni-

Places this number on the h e  bottle and on the DA 
Form 5180-R. The are then configured into batch
es for testing, and are put into temporary Storage in a 
8ecuTe, limited-access mea. Other technicians later conduct 
tests removing aliquOts from the kept in 
rarY stoWe. are documented establish a Propr  
chain Of Custody. The bottles r d n  in teqXmly Storage
until the sample is determined to be negative and is discard
ed, or until it is determined to be positive and is transferred 
to long-term storage. The laboratory determines that a sam
ple is negative when the sample contains no drug or drug 

tes or contains drug or drug metabolites thresh
old levels below those established by Department of 
Defense ("DOW'). The laboratory determines that a sam
ple is positive when two separate tests by RIA and a c / M S
eanfirm-that it contaim drugs or drug metabolites at levels 
exceeding the DOD thresholds.61 

Technicians use a radioimmunoassay (RIA)to screen ev
ery sample that the laboratory accepts.65The RIA test is 
based on the interaction of a radioactive antigm, 811 1111
tibody, and the urine. 66 The antibody, commercially 
prepared, is developed by injecting an animal 4 t h  a &g 
met&&, causing the tQ develop a n t i w e s  to &at 
drug. The antibodies me harvested from the & a l e s  blood
stream. The laboratory adds a specific quantity of the 
antibodies to a specific quantity of urine. The labratory al
80 adds a specific quantity of ra&Oa&vely-labeled antigen, 
a specific drug to the he.neradioactive an
tigen bind Mth the If the tested ,,hedm 
contains drug metabolites, those non-radioactive metabo
lites will compete with, and proportionately &place, the 
radioactive metabolites for limited binding sites with the 
antibodies. The more drug metabolites are in the urine, the 
more they will bind with the leaving fewer 
able binding sites for the radioactive metabolites.67 

The laboratory then isolates the antibodies, to which the 
drug metabolites have bound, either from the accused's 
-e or from the d o a c t i v e  antigen added.68 The labom
tory measures the radioactivity of the antibodies with a 

counter. A negative urine sample will yield high 
gamma count, because there w8s no drug in the 

to displace the radioactive that bound to 
the antibodies. conversely, if the urine sample contained a 
high level of drug metabolites, the antibodies will register a 
low gamma count, because the dmg the 
hetook SOmeof the binding on the that 
the radioactive drug metabolite otherwise would have 
Occupied." 

The laboratory can determine the approximate concen
tration of drug metabolites in the urine,by C0mp-g the 
gamma counts associated with antibodies from the urine 
sample to the gamma combm s m i a w  with antibodies that 
have reacted with bornquantities of drug metabolites. '10 

If the urine sample con- a concentration of drug m e b b  
olites greater than the DOD threshold, the sample is 
considered presumptively positive, but it is not reported as 
positive confirmed by W/MS. 71 

GC/MS testing allows the laboratory to confirm the 
presence of the drug metabolite in the presumptively posi
tive urine sample by identifying the drug metabolites' 

6jInterview with Major J&cy A. am. United States Army Medical Services Corps, 06iccr in Charge, United States h y Forensic Toxicology h u g
Testing Laboratory, Fort Meade, Maryland, at the Fort Meade Laboratory (June 1, 1987) and at Fort Riley,Kansas (June 10-1 1,1987). These h&ews 
were conducted in preparationfor Major Gm's testimony as an expert in the fields of chemistry and forensic toxicology at a contested urinalysis case. 

64 Id. 
65 Id. 
66 Id. 
67 Id. 
asId. 	 I 

j
69 Id. 

Id. 
'I Id. 

SEPTEMBER 1988 THE ARMY LAWYER DA PAM 27-5(1-189 



unique chemical structure.72 To conduct G C / M S  testing, 
itechnicians procure a separate aliquot from the presump 
tively positive sample, prepare the urine for testing, and 
inject the urine into a gas chromatograph portion of the 
UC/MS instrument. 73 The gas chromatograph separates 
the components of the Urine by vaporizing it and routing it 
through a long, thin column, which consists of materials 
that cause different‘componentsto emerge from the end of 
the column at’ditferent times.” The length of time that it 
takes a component to travel through the column identiik 
the component, but this is not a positive identscation, be
cause several chemicals may take the same time to travel 
through the column.75The gas chromatograph routes into 
the mass spectrometer those substances with retention 
times in the column corresponding to known drug 
metabolites.76 

The uses an beam to
bard the‘ suspected drug metabolites, which the gas 
chromatograph has separated from the rest of the urine.77 

This bombardment caUSes the metabolikS to fragment hlt0 
a unique pattern, which the mass spectrometer records.78 
An analyst Can Positively identify the metabolites by their 
unique fragmentation pattern.19 

The GC/MS instrument also precisely quantifies the 
amount Of drug metabolite in the urine If the 
quantity is greater than DOD standards, the sample is re
ported as positive. 

n e  expert testify to the scientific acceptability of 
the RIA and GC/MS tests, when together, in identify
ing the presence of drugsordrugmetabolites in urine.81 He 
can a0 testify, after examining h e  laboratory results m

the batch of samples which the accused’s 
sample was tested, that both the RIA instrument and the 
OC/MS instrument were working properly, and that the 
technichs properly Operated these instx-uments. The expefi 
should also be able to authenticate all the entries by labora
tory personnel on the DA Form 5180-R, on the RIA 
laboratory results and accompanying chain of custody, on 

* 	 the GC/MS laboratory results and accompanying chain of 
custody, and on the urine bottle. 

’2Zd. 1 

The trial counsel should move to admit these documents 
and urine bottle into evidence, having accounted for all en
tries on these documents and urine bottle through the 
testimony of the observer, UADC, installation biochemical 
testing coordinator, and the laboratory expert. The expert 

h.can testify that the drug metabolite found in the urine could 
have been there only because the person who provided the 
sample ingested, inhaled or injected, the drugB2No legal 
substance causes the body to produce the drug metabolite, 
in those quantities, and the body does not naturaIly 
produce the metabolite:83 The ultimate opinion will be that 
the person who provided the urhe sample in question in
gested, inhaled or injected, a particular illegal drug within a 
paiticular time period before he provided the urine sample. 

n e  expert should finally testify to the rigid quality con
trol procedures, both internal and external to the 
laboratory, used ensure that reported results are accu
rate, Internal quality control procedures include 
incorporating scopen’9 and 6Cblin&D control samples into 
each batch of urine tested.” An “open” control sample is 
one whose location the batch is known to the tecfi
cians. A “blind” control sample is one whose location is 
known to the laboratory’s quality assurance branch, but not 
to the technicians. The purpose of an “open” control sam
ple is  to provide immediate feedback to the technicians 
operating the RIA and GC/MS instruments;they c8n im
mediately see whether the instruments are correctly
identifying all 660pen,,quality The purpose 
of the “blind” samples is to allow the labotatory’s quality 
assurance branch to ensure that the technicians properly
identified dl positive and negative “blind” SampleS in the 
batch. This review of the technicians’ work by both the 
quality assurance branch and by the certifying laboratory ,r“
05cial is an important aspect of the laboratory’s internal 
quality contro1.85 

External quality control is conducted by the Division of 
Toxicology, Armed Forces Institute of Pathology
(AFIP). 86 Each month AFJP sends known positive and 
negative samples to each certified laboratory. The laborato
ry is aware that .the samples are from AFIP, but it is not 
aware of which samples are positive or negative. The labo
ratory must test the samples, identify the positive samples 

’ ’7 3 B l ~and Imwinkleried. Gas Chrornatogmph@Wa Spectrometry (GC/MS). 7 The Champion 6 (1983). 
74 Id. 
75 Id. 
'laid. 
”Id. 
781d. 

Id. 
Id. 
Interview with Major A. Gert, supra noie 63. . 
Id. 

83 Id. Poppy aeedsproduce the same metabolites that are produced by heroin; codeine and morphine. Amphetamines produce the same metabolites as some 
prescription drugs. Nevertheless, toxicologists can usually determine if the metabolites were the result of illegal drug use by the concentration levels of the 
metabolites in the urine. See generally, Anderson, supra note 60. 

Id. A batch is a configuration of urine samples. A batch to be tested by RIA has 320 samples: 219 unknown samples; 60 quality control standards having 
various known concentrations of drugs, which are used to create the calibration curve to quantify those unknown samples that are determined to positive; 
and 41 other quality control samples. Of these 41 quality control samples,26 are “open” (13 positive and 13 negative) 15 are ‘%blind” (8 positive and 7 
negative). A batch to be tested by GC/MS has 13 samples: 8 unknown samples and 5 quality control samples, 3 of which are “open” (aU positive), and two 
of which are “blind” (1 positive and 1 negative). Id. 

Id. 
86 Id. 
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by type of drug, quantify the drug metabplites in the posi
tive samples, and return the results to AFIP. for 
evaluation. 

AFIP also monitors each certified laboratory g
pre-tested samples to.the laboratories in a wa Y 
cannot know that the samples came from AFIP#*~These 
samples are called ‘‘double blind.” a quarterly basis, 
AFIP assigns fictitious social security numbers to these 

blind” Sends the to in
stallations. AFIP instructs the installation biochemical 
testing coordinator to integrate these control samples with 
the real samples sent to the laboratory. Thus, the labo’ratq 
cannot know that some of the samples in a particular ship
ment are from AFIP. The laboratory reports all results to 
AFIP and to the installation that provided the samples.
AFIP thereby can determine whether the laboratory cor
rectly reported the results of the AFIP “double blind” 
samples. If the laboratory incorrectly reports that any of 
the negative AFIP samples are positive, the laboratory can 
be decertified.89 

Testimony on internal and external quality control can 
be critical in overcoming the skepticism that some panel 
members may have about urinalysis results.90 The expert 
must be careful not to assert that the technicians are per
fa t ,  and never err. The key is that the internal and external 
quality control i s  so rigorous and thorough that any mis
takes made are identified and corrected before the 
laboratory certifies and reports any results.91 

The trial must to present the ex
pert’s testimony in a way that ensures that the fact-&der 

/” call follow the testhony and references to hboratory dwu-
The trial and expert should *geethat 

the expert’s testimony will’ be as simple and non-technical 
as the trial enemy,
particularly in a urinalysis case. There are at least three op
tions for helping the fact-finder understand the expert’s 
testimony through visual aids. First, the expert can use an 
overhead projector to show transparencies of critical labo
ratory documents pertaining to the accused’s sample. 

Id. 
Id. 

89 xd. 

Second, the expert can use an easel to show enlarged copies 
‘of the documents. Third, the expert can use a colored 
marker to’highlight key portions of the documents, even 
though the fact-finder does not see the laboratory docu

ts until they are received during deliberations. The first 
options require the trial counsel to prepare the visual 

aids in but the aids Mter=ist the fact-finder in 
following the expert’s testimony as it is given. Before at
tempting to use these two visualaids, however, trial counsel 
should know whether the judge will pcmit  their use, as 
their use would allow the panel to s~ the documents hfote 
they were admitted into evidence.92 

Proving Wrongfulness 

The trial counsel must also consider how to prove the 
second element of the offense: that the use was 
The most common way of establishing wrongfulness is by 
relying on the fact-finder to draw $he permissive inference 
that use of drugs is wrongful, absent evidence to the contra
ry.94 Application of this presumption is straightforward 
when the accused presents no evidence that the use was not 

The more difficult questions are whether this inference 
survives when the defense raises evidence that the use was 
not wrongful, and, if so, whether as a matter of law the in
ference alone is sufficient to support a conviction. The 
Court of Military Appeals answered both of the questions
in the affirmative in United States v. Ford. % In Ford, a uri
nalysis case, the accused denied using marijuana during the 
period charged, and suggested that his now-estranged wife 

the marijuana into his food, Other defense evidence 
established that the wife had both the motive and the ap
portunity to do so, and that she occasionally used 
mariiuana.The accused w89 despite the govern
ment’s inability to rebut the defense evidence concerning , 
lack of wrongfulness. 

On appeal, the Court of Military’Appealsrejected the ac
cused’s argument that the permissive inference does not 
apply when the defense presents evidence that the use was 

~9 0 sktpticipm IIUY have originated with the Well-publicizod problems that military h g  testing labor~toriesh d  whm the DOD drug testing progtam 
rtarted in 1983. See, eg., Roland, Meade Labomtory Misldenwes Tivo Soldiers os Drug Users, Army T h s ,  Oct. 17, 1983, at 1, and Roland, Amy fo Re
verse Actions In Drug h e ,  Army Times, Jan. 23, 1984, at 1, In a urinalysis case with members,bne way to confront the early problems with the military’s 
drug testing program, With which many members will be familk, is to addres the hue hvoir dire. This may be done by asking if any member has read or 
heard any negative reposts about military drug testing laboratories.The trial ~ u n s e lcan then ask each responding member whether he or she c8n judge the 
laboratory, not on what bas been heard or read about how hboratoriesoperated in the past, but on what is beard in court about current prpctduns. Then,
unless the defense counscl raises past problems at the laboratories.the trial counsel need not again addrcss the past problems, except perhaps to remind the 
members during closing argument that they promised to base their judgment of the laboratory based on the evidencepresented in court. If the defense does 

to how b e  c u m t  p & m  differ thw used in 1983, and theraise the past problcms, the trial counsel can have the expcrt,wiuitn u y  In detail ( ~ 9  

effcct of those changes. 
Interview with Major Jdrey A. Gere,SUPMnote 63. 

“A good way for the trial counkl to determine how the judge feels about luch visual aids is to taisc the matter in a conference under R.C.M. 802. I f  the 
judge hesitates to allow the trial c o d  to show the laboratory documents to the panel More they arc admitted into evidence, the trial counsel should point 
out to the judge that if the laboratory reports IUC not later admitted intoevidence; the government’scase is ended, 80 them could not be any danger of the 
panel being improperly influenced by aeeing documents not later admitted. If the judge remains reluctant, the trial counsel wishing to use these visual aids 
could admit them into evidence in an Article 39a session; this procedure would be cumbersome, requiring much duplication of testimony. 
93SeeMCM,1984, Part IV, para. 37c (5). 
%MCM, 1984, Part IV,para 3745); see United States v. Mance, 26 M.J.244 (C.M.A.1988). 
95See,e.g., United States v. Bassano, 23 M.J. 661 (A.F.C.M.R. 1986). 
%23 M.J. 331 (C.M.A. 1987). 
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not wrongful.9’ The court also rejected the argument that 
when the defense raises evidence showing the use was not 
wrongful, the government must rebut this evidence. The 
court noted, however, that unless the .government rebuts 
this evidence it runs an increased risk that the fact-finder 
will acquit the accused, either because it dWS not draw the 
inference or because it finds that the inference is insufficient 
to prove wrongfulness beyond a reasonable doubt.r 

Anticipating Defenses 

In a urinalysis case, as in any case, the trial counsel 
should anticipate and prepare for possible defenses. There 
are five general matters that the accused might raise to 
challenge either the use or its wrongfulness: (1) the chain of 
custody was defective; the laboratory erred in 
the sample; (3) the accused passively ‘*led drug 
smoke; (4) the accused ’*owing1y ate the drug; and 
the accused iS a good soldier and could not have used 
drugs. 

, , m e  first possible challenge is that the of custody of 
the urine was defective, raising the possibility that it was 
not the accused’s that was positive. me trial counsel 
will address this challenge during the case-in-chief, by 
presenting the testimony of everyone who handled the sam
ple at the installation-usually the observer, UADC, and 
the installation biochemical test coordinator 98-and the 
testimony Of the laboratory expert concerning the handling
of the sample at the laboratory.99 Togdher, this testimony 
will explain and authenticate every signi6cant entry on the 
DA Form 518&R, the labels on the urine bottle, the Uri
nalysis ledger that the UADC maintains, and all the 
laboratory documents, thereby establishing that it was the 
accused’s urine that the laboratory tested as positive. The 
accused, challenging the chain of custody, may testify that 
the observer or UADC left the urine samp1es unattended or 
otherwise handled the samples in a way permitting confu
sion or  tampering. The trial counsel can rebut this 
allegation with testimony from the observer, the UADC, or 

others who provided a sample during the urinalysis in ques
tion. The trial counsel’s thorough preparation of the case
in-chief should preclude successful assertion of this defense. 

The second possible defense is that the laboratory erred 
in analyzing the accused,s urine. To raise the defense eEec
tively tbe accused will need to have an expert witness 
testify,,specifying the error, The accused9svague
of laboratory error, without an expert witness, are unlikely 
to be credible. Before trial, the trial counsel will know from 
the accused’s request for the expert witness that the accused 
is calling an expert witness, and will know the essence of 
that testimony. 100 The trial counsel prepares for this de
fense by interviewing the defense expert and a government 
expert. These interviews provide the trial counsel with the 

to prepare the cross-examination of the defense 
expert and to prepwe the government expert to rebut. By
having the government expert testify to the laboratory’s
handling procedures, scientific tests, and quality control 
during the case-in-c~ef,the counsel puts the defense 
expert in a difficult position to show that the laboratory
erred. The chance of s u ~ ~ f u lassertion Of this defense is 
further reduced if the trid COUllSel effectively CrOSS-eX8m
ines the defense’s expert witness, and produces the 
government expert to rebut the defense expert witness’ spe
cific Of error-

The third possible defense is that the accused passively 
inhaled smoke containingthe drug, umuy marijuana. This 
defense is based on a number of scienti6c studies that have 
documented the possibility of a person having measurable 
levels of marijuana metabolites in the urine after passively
inhaling marijuana smoke. 101 Passive inhalation is unlikely 
to be a successful defense at trial for two reasons. First, pas
sive inhalation of marijuana smoke will not result in the 
presence of marijuana metabolites at levels that would be 
deemed to be positive by the RIA screening test. lO2 Thus, a 
urine sample having enough marijuana metabolites in it to 
be screened as positive by RIA at DOD threshold levels has 
more of the *marijuanametabolites than could have been 
caused by passive inhalation. Second, to assert the defense 

97 This argument was based on the MCMs language that “[ulse . . .may be inferred to be wrongful in the absence of evidence to the contrary.” See MCM, 
1984, Part IV, para. 3745). 
98 For a summary of the testimony that the observer, UADC, and installation biochemical testing coordinator typically can give, see note 34, supra. 
99 For a discussion of the testimony that any expert witness from the laboratory can give, see text accompanying notes 64 through 92. 
loo See R.C.M.703(c)(2)(B). 
!O’See Cone; Johnson, Darwin.Yodefnejad, Mell,Paul, and Mitchell, Pussiw Inhalation of MarGuana Smoke: Urinalysis and Room Air Levels of Delta-9
tetrahydrocannabinol, 11 J. Analytical Toxicology 89 (19871, Cone f i d  J6hnson, Contact Highs and Urinary Cannabinoid Excretion ;qfrer*PassiveExposure 
To Marijuana Smoke, 40 Clinical Pharmacology & Therapeutics 247 (1986); Moreland, Bugge, Skuterud, Steen, Weth, and Kjelddsen, Cannabinoids in 
#llood and Urine after Passive Inhalation ojCannabir Smoke, 30 J. Forensic Sci 997 (1985); Law, Mason, Moffat, king, hnd Marks,Passive Inhalation of 
Cannabis Smoke, 36 I. +acy and Pharmacology 578 (19841, Perez-Reyes, DiOuiseppi, and Davis, Passive Inhalation of hbijuana Smoke and Urinary 
Excretion of Cannabinoids, 34 Clinical Pharmacology & Therapeutics 36 (1983); Zeidenberg, Bourdon, and Nahas, Marijuana Intoxication by Passive Inhala
tion: Documentation by Detection of Urinary Metabofites, 134 Am. J. Psychiatry 76 (1977). For an excellent, short, readable summary and analysis of the 
studies on passive inhalation of marijuana smoke, see R. WiUette, Passive Inhalation of Marijuana Smoke @ec. 1987) (unpublished manuscript), and R. 
Willette, A Study on Chronic Passive E x p u r e  To Marijrraaa Smoke, (Dec. 1987) (unpublished manuscript). 
IO2 Aflidavit of Major Freddy C. Davis, United States Air Force, then the Chief of the Air Force Drug Testing Laboratory, Brooks Air Force Base,p. 9 (9 

Nov. 1984). For example, in one study two to five people were put into a room measuring 10 by 1 1  by 7 feet with a smoking machine that consumed the 
equivalent of 40marijuana cigarettes. They remained in the closed room for two hours.Their urine was then tested at various hours after they left the room. 
No sample contained more than 75 nanograms of total marijuana metabolites per milliliter of urine. None of these samples would have been screened pa& 
tive by DOD, because DOD uses a screening threshold of 100 nanograms of total marijuana metabolites per milliliter. This unpublished study by 
Waterhouse is summarized in R. Willette, P m i w  Inhalation of Marijuana Smoke (Dec. 1987) (unpublished manuscript). In another more w e r e  experiment, 
five people were put into a room measuring 8 by 7 by 8 feet for one hour for six consecutive days. Each hour in the mom they passively inhaled the smo4e 
from 16 marijuana cigarettes. Their urine was tested at various times after they left the room. Despite this prolonged, repeated passive inhalation, none of 
samples would have been screened positive by RIA at the 100 nanogram per milliliter level that DOD laboratories use. This study, funded by the Navy, was 
conducted at the National Institute on Drug Abuse. It is summarized in R. Willette, A Study on Chronic Passive Exposure to Marijuana Smoke @E. 1987) 
(unpublished manuscript). The study is reported in Full in Cone and Johnson, Contact Highs and Urinary Cannabinoid Excretion After Passive Expure  to 
Marijuana Smoke, 40 Clinical Pharmacology k Therapeutics 247 (1986) and Cone, Johnson, Darwin, Yousefnejad, Mell, Paul, and Mitchell, Pussiw Inhala
tion of Marijuana Smoke: Urinalysis and Room Air Lewfs of Delra-9-retrahydroeonnabin01, 1 1  J. Analytical Toxicology 89 (1987). 

-


-


p 
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of passive inhalation the accused must necessarily produce 
evidence that he was in the presence of marijuana smoke 
for some period of time shortly before he provided the urine 
sample. This evidence is unlikely to impress the 
and may do more harm than good to the accused. 

If the accused asserts that he or s$e passively inhaled 
marijuana smoke, the trial counsel should cross-examine 
the accused to elicit as much detail as possible concerning 
the circumstances, such as the size of the room, the ventila
tion of the room, how long the accused was in the room, 
how much marijuana was smoked in the room, lo3 the num
ber of marijuana cigarettes being smoked simultaneously, 
how long after the passive inhalation the accused provided 
his urine and how many times he urinated be
tween the passive inhalation and providing his urine sample 
for the urinalysis. The trial counsel, having pinned the 
accused to this story on passive inhalation, can demonstrate 
the implausibility of the accused’s version either by calling 
the laboratory expert In rebuttal, or by asking the military 
judge to take judicial notice of the studies and data avail
able on passive inhalation. IO6 

The fourth possible defense is that the accused unknow
ingly ate the drug. This defense is based on scientific studies 
documenting the possibility that unknowing ingestion of a 
drug can result in the presence of drug metabolites in the 
urine at levels exceeding DOD screening levels. Un
knowing oral ingestion, like passive inhalation, would 
negate the “wrongfulness” elements of the offense. 

Although this defense is scientifically possible and may 
be easy for the accused to raise, the real issue is whether the 
fact-finder will believe the accused. IO8 If the fact-finderdoes 
not believe the accused, the government can still prove the 
element of wrongfulness by the permissive inference, with
out producing evidence to rebut the accused‘s testimony. IO9 

The trial counsel’s effective cross-examination of the ac
cused may help the fact-finder to disbelieve the accused. 
The trial counsel should pin down the accused on what he 
believes he ate that contained drugs, how much of that food 
he ate, when and where he ate this food,who put the drugs 
in his food and why, and whether anyone can corroborate 

this. story. The success of this cross-examination will de
pend on the trial counsel’s advance warning of and 
preparation for this defense. The accused‘s answers to these 

should give the trial counsel something to rebut. 

If the accused is able to answer these questions on cross
examination, the best rebuttal witness for the government is 
the person who the accused alleges tampered with the food. 
An expert witness may also rebut some of the accused’s tes
timony by showing that the scenario that the accused 
described could not have caused any urine to be positive at 
such a level. For example, if the accused claimed to have 
drunk “herbal tea” (marijuana boiled in tea), the expert 
could testify that this does not explain marijuana metabo
lites in the accused‘s urine. ‘lo 

If the accused is unable to answer these questions, but is 
asserting only that someone must have spiked the food, the 
accused‘s credibility will be diminished. The trial counsel 
will be able to argue the inherent unlikelihood of someone 
unknowingly eating drugs, the apparent lack of motive for 
anyone to spike the accused’s food, and the unlikelihood of 
someone without a motive purchasing or using costly illegal 
drugs just to spike the accused’s food. 

The fifth possible defense is that the accused is a good 
soldier and could not have used drugs. This is the “good 
soldier’’ defense. This defense is authorized by Military 
Rule of Evidence 404a(l), permitting the accused to intro
duce evidence of a pertinent character trait, and military 
cases holding that good military character is pertinent when 
the accused is charged with an offense, such as use of drugs, 
that strikes at the heart of military discipline and readi
ness. This defense permits the accused to introduce good 
military character evidence on the merits to show that the 
accused is not the type of soldier to use drugs.The accused 
can introduce this evidence without regard to whether the 
trial counsel has attacked the accused in any way. 

‘ The best way to rebut this defense is to produce witnesses 
who can testify that the accused’s military character really 
is not good, or to cross-examine the defense character wit
nesses about their knowledge of specific instances of the 

IO3 One study on passive inhalation of marijuana smoke concludes that the amount of marijuana metabolites in the urine after passive inhalations depends 
“on the concentration of smoke which would be a function of room size, mass of THC smoked . . . and ventilation.” Law, Mason, Moffat, King, and 
Marks, Passive Inhalation of Cannabis Smoke, 36 J. Pharmacy and Pharmacology 578, 580 (1984). 
l a n e  highest levels of marijuana metabolites in the urine will be within two to four hours after passive inhalation.See Cone and Johnson, Contact Highs 

and Urinary Cunnabinoid Excretion Afler Passive Exposure to Marijuana Smoke, 40Clinical Pharmacology & Therapeutics 247 (1986) and Cone, Johnson,
Darwin,Yousefnejad, Mell, Paul, and Mitchell, Passive Inhalotion of Marijuana Smoke: Urinalysis and Room Air Levels of Delta-9-tetmhydrocanna6ino1, 1 1  
J. Analytical Toxicology 89 (1987). 

IO5 The highest concentrations of marijuana metabolites in the urine usually come from the first or smond urination after passive inhalation. R. Willette, 
h i v e  Inhalation of Marijuana Smoke @ec. 1987) (unpublished manuscript). 
‘&See W. Anderson, supra note MI at 25. 
ImSee Law, Mason, Moffat, Gleadle, and King, Forensic Aspects of the Metabolbm and Excretion of Cannabinoids Following Owl Ingestion of Cannabis 

Resin, 36 1. Pharmacy and Pharmacology 289 (1984); Ohlsson, Lundgen, Wahlen, Agurell. Hollister, and Gillespie, Plasma Dello-9-tetmhydrocannabinol 
Concentmtions and Clinical Eflecis After Om1 Intravenous Administration and Smoking, 28 ClinicalPharmacology & Therapeutics 409 (1980). For an excel
lent, readable summary of studies on oral ingestion of marijuana, see R.Willette, Om1 Ingestion ofCanna6b Products @ec. 1987) (unpublishedmanuscript). 
log “We admonish all future offenders that a defense of innocmt or unknowing use of marijuana will not overwme a permissive inference of wrongfulness 

unless and until such defense is found sufficiently credible to be contrary to and overwme such inference. Any other conclusion . . .would permit future 
offenders a windfall from the introduction of pejured of otherwise absurd testimony.”U N t d  States v. Douglas, 22 M.J.891,895 (A.F.C.M.R.1986) @by, 
I., concurring), afd, 24 M.J. 129 (C.M.A. 1987) (summary disposition), err.denied, 108 S. Ct. 83 (1987). 
ImUnited States v. Ford, 23 M.J. 331 (C.M.A. 1987); United States v. Mance, 26 M.J. 244 (C.M.A. 1988). 
lloR Willette, Oral Ingestion of Cannobh Products, (DE. 1987) (unpublished manuscript). Marijuana must k heated to at lcast 300 degrees Fahrenheit to 
activate the tetrahydrocannabinol, the major psychoactive ingredient of marijuana. Boiling marijuana in water at 212 degrees Fahrenheit is insufficient. 
“‘See, e.g., United States v. Kahakauwila. 19 M.J.60 (C.M.A. 1984). 
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accused‘s conduct. ‘I2 If the accused truly does have a good 
military character, however, the trial counsel will not have 
any “ammunition” with which to cross-examine or rebut. 
In such a case, the trial counsel can cross-examine the de
fense character witnesses concerning their lack Of 
knowledge of the accused‘s “Off-duty”activities and lack Of 
howledge Of whether the accused actually Used the 
8s charged-The trial counsel cm also argue in closing that 
g o d  duty performance does not preclude the conclusion 
that the accused used drugs, citing any number of sports
personalities who are proficient at their sport,yet use drugs.
The trial counsel must refocus the fact-finder’s attention on 
the scientific evidence conclusively establishing the ac
cused’s guilt. 

If the accused raisesany of of the above defenses, 
the trial counsel may wish to offer the testimony of an ex
pert witness to rebut either the accused or a defense expert
witvess. If so, the trial counsel should consider designating
the 8s a government representative under 
Rule of Evidence 615. Such designation would allow the 
government expert to remain at the trial counsel’s table 
while other witnesses testify, including the accused and any
defense expert. The expert’s presence may facilitate later re
buttal testimony, and will allow the expert to provide
immediate suggestions to the trial j,, cross-exam~
ing defense witnesses. 

Conclusion 
When a trial counsel first learns that a commander is 

contemplating a court-martial based on a positive urinaly
sis, the trial counsel must carefully assess the case. An 
important initial consideration is the legal basis upon which 
the commander seized the accused’s urine. A health and 
welfare inspection is frequently the legal basis, but probable 
cause and consent may also form the basis. The trial coun
sel must carefully examine the facts surrounding the 
urinalysis to ensure that the commander had a proper basis 
to conduct the urinalysis. If there was not a proper basis, 
the urinalysis results will be suppressed at trial, terminating
the government’s case against the accused. 

A second important preliminary consideration is whether 
the urinalysis was properly administered in accordance 
with the requirements of Appendix E to Army Regulation 
60&85, If mors in the administration of the urinalysis im
plicate the chain of custody, charges should not be 
preferred. Procedural errors not directly implicating the 
chain of custody do not mandate exclusion of the urinalysis 
results, but these errors may result in an acquittal if they 
cause the fact-finder to have a reasonable doubt about the 
chain of custody. 

Weaknesses in the government’s case, resulting from an 
improper basis for administering the urinalysis or an im
properly conducted urinalysis, may cause the trial counsel 
to recommend administrative separation of the accused, 
rather than court-martial. 

After the decision is made to proceed to court-martial, 
the trial must begin preparing for trial. The trial 
come]  must decide how to prove use. Introduction of the 
laboratory reports alone is insuficient. The government 
must provide an additional basis upon which the fact-finder 
can conclude that the accused used the drug. This addition
al basis can be an expert witness, a stipulation, judicial 
notice, or some combination. The trial counsel will most 
frequently rely on an expert witness from the laboratory 
that tested the urine. The trial counsel will most often 
prove wrongfulness by relying on the fact-finder to draw a 
permissive inference of wrongfulness. 

. The trial counsel must also deliver, anticipate, and pre
pare for possible defenses: defective chain of custody, 
laboratory error, passive inhalation, unknowing ingestion,
and the “good soldier” defense. 

Contested urinalysis cases will continue to be difficult 
cases to Prosecute SU-SfflY, because they almost always 
d y  Solely on Circumstantial, UnCOlTObOrated Scientific evi
dence. When new tnal counsel are aware of the issues that 
frequently arise in such cases, urinalysis prosecution’s be
come less difficult and more successful. 

, 

-


F 

’I2 See Mil R. Evid. 405(a), permitting cross-examination into relevant s m c  instances of conduct, when the witness has testi5ed on dire& examination ~9 
to reputation or in the form of an opinion as to the accused‘s character. 
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Judicial Notice In Urinalysis Cases 

Mal ne E. Anderson 
Region Judge :e, 2nd Region, USACIDC 

Introduction 

While the drug testing battle is being waged in private in
dustry, the federal arena, and professional sports, the battle 
has virtually been won in the armed forces. No serious 
fourth amendment challenge remains to the military’s au
thority to take urine samples from its soldiers, sailors, 
marines, and airmen.* The victory is a qualified one, bow
ever. While there is no challenge to the mil i tary ’s  right to 
obtain a urine specimen, the ability to prove drug use in a 
criminal p d g by using the results of a urine test i s  an 
entirely Werent battle. 

There are two major obstacles to successful prosecution 
of urinalysis cases. First, notwithstanding fairly detailed 
procedures in Appendix E, Army Regulation 6CKL85,“ im
proper handling and breaks in the chain of custody at the 
unit level continue to be the major sources of in-court 
problems. The solution to these problems is education, dili
gence, and supervision of the unit personnel who administer 
the tests. The focus of this article is not on the chain of cus
tody problem, but on the second problem: the problem of 
proof. How can a trial counsel prove the use of marijuana, 
employing the results of a urine test without spending an 
inordinate amount of time and moneylS I 

r”\ This obstacle was recently complicated by the United 
States Court of Military Appeals in United States v. 
Murphy, ti in which the court overturned a conviction based 
solely on a “paper case.” This article begins by examining 
the Murphy decision as well as the laboratory reporting 
procedure that the court found incapable of interpretation. 
The article continues with a proposed formula for proving a 
urinalysis case based on judicial notice rather than expert 
testimony. Finally, this article presents alternative methods 
for proving a “paper case” that are related to, but distinct 
from, the judicial notice approach. 

, The Murphy Decision 
In United Stares v. Murphy, the government attempted to 

prove marijuana use relying solely on a *‘papercase.” The 
evidence consisted of the laboratory reports and chain of 
custody documents pertaining to the accused‘s urine speci
men. The Court of Military Appeals found that the 
scientijic principles concerning urine testing were not mat
ters of “common sense” or “knowledge of human nature.” 
The court said, 

The best that can be said is that the common experi
ence in the military i s  that the urinalysis program is 
designed to somehow chemically identify drug abusers 
within the ranks. Such general knowledge or common 
experience, however, does not provide a rational basis 
for drawing any inference from these test results con
cerning the specific drug offense charged in this case. ’ 
Based on the court’s decision, the Navy promptly pub

lished a message alerting counsel that, absent expert
testimony, a stipulation, or some other lawful substitute, 
they could not rely strictly on a “paper case” to prove mar
ijuana use. s For a successful prosecution, the Murphy 
decision clearly required that a “paper case” be supported
by “something else.” 

A cursory reading of Murphy indicates that the “some
thing else” must be an expert who can explain urine testing 
procedures and scientific principles. A more thorough read
ing of the case, however, reveals that the court did not go 
that far. In Murphy, the government introduced a 22-page
printout of data from the scientific tests that $urportedly
identified the accused as a drug user. Because documenta
tion of this type is not self-explanatory, the court observed 
that “[sluch evidence clearly needs incourt expert testimd 
ny to assist the trier of fact in interpreting it  if it is to 
rationally prove that an accused used marijuana.” 

The prosecutor in the Murphy case may have had noth
ing other than those voluminous reports and printouts to 

*Thisarticle was Written while the author was an instructor in the Criminal Law Division,TJAGSA.
’This article was aent to Captain (Dr.) William Bronner, Division of Forensic T ~ ~ l o g y .b e d  F o r a  Institute of Pathology, on May 9,1988 for ttchni

cal review. The author requested that Captain Bronner review the article from a toxicologist’s standpoint and to identify inaccuraciesand overstatements. 
Captain B C O M ~ Sresponse, dated 13 June 1988, was of enormous help. He made several suggestions and corrections that haw since been incorporated into 
the article. The reader should understand, however, that Ceptain Bronnefs review of the article was limitcd to scientific and toxicOl0gical matters. not to 
legal issues. The article was also forwarded to the Criminal Law Division, office of the Judge Advocate General, prim to publicatim. Major Holland 
of that Otlicc provided wera l  very usefd comments and materials that were incorporated into the article. ”he author owes a debt of gratitude to Captain 
Bronncr and Major Holland for their contributions to the article. 
’See rg..Murray v. Haldeman, 16 M.J. 74 (C.M.A. 1983). ’ 
’This observation is based on the author’s pvsonal experience and, more importantly, on discussions with acorn of vial and defense counsel who come to 
The Judge Advocate Oeneral‘s School for the Graduate Course and various short courses. 
‘ A m y  Reg. 6CO-85, Alcohol and Drug Abuse Prevention and Control Program.Appendin E (3 Nov. 1986). 
’Experts in the area of drug testing estimated that the total cost for preparation plus civilian expert fees in a typical would rangefmm under S1,ooO to 

o v a  S6,oOO. Hoyt, Finnigan, Nee,Shults, Butler, Dncg Testing In the Workphce-Are Merho& Legally &fensib&?, 258 Journal of the American Medical 
Aasuciation, 504. at 509 (1987). The total cast for the d t a r y  drug testing System, including collection procedures and legal and administrative costs, is 

?‘ almost $100 per sample. Id. at 508, citing, M.A. Peat, Ph.D., oral communication, (Oct. 22. 1986). 
623 M.J. 310 (C.M.A. 1987). 
’16 at 311. 
‘See Message.Navy JAG, Military Justice Advisory 2-87.3019302 Sep. 86. 
923 MJ.at 312. 
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prove the case. The clear message from Murphy i s  that lab
oratory reports must be more “user friendly.” DA Form 
518&R, Urinalysis Custody and Report Record, and the 
computer printout of a gas chromatography mass spectrom
etry test are difficult to understand and even more difficult 
to explain to a layman. The individuals best suited to inter
pret these reports arc the laboratory experts responsible for 
preparing and maintaining them. Their explanations should 
be in the form of short, concise, conclusory statements. In
deed, Military Rule of Evidence 1006 lo specikdly permits 
the summarization,of such reports. Courtsxoutinely admit 
into evidence laboratory reports containing conclusions that 
certain substances are controlled substances.I I  This is ac
complished without resorting to an expert or accompanying 
documentation to explain the testing techniques or underly
ing scientific principles. 

What role should lawyers play in influencing the way ex
perts prepare their reports? Last year, while at The Judge 
Advocate General’s School, Professor Paul Giannelli l2 
made the poignant observation that lawyers’ insistence on 
legally defensible scientific procedures and simplified expla
nations of complex scienac principles have, in many cases, 
driven the scientific community to improw its testing and 
reporting methods. A good example of this is the legal at
tacks on military Ilrine testing that led to the formation of 
the Einsel Commission. I 3  Reforms suggested by the Einsel 
Commission have resulted in the military developing what 
is arguably the best drug testing program in the United 
States. l4 Nevertheless, the reporting methods, as suggested
by Murphi, remain cumbersome and difficult to under
stand. Counsel should take the initiative to ensure that 
laboratory technicians report their findingsin language that 
can easily be understood by a nonscientist. One suggested
format that tracks closely with the CID Laboratory,Report 
(CID Form 72) is attached as an example at Appendix A. 

Possessing understandable laboratory reports is only the 
first step. In order to prove that an accused unlawfully used 
a controlled substance by relying on the presence of drugs 
or certain drug “metabolites” in his urine, a number of sci
entific principles and techniques not commonly known to 
laymen must be explained to the court. Expert testimony is 

, I 

Certainly one way of doing this, but a close reading of Mur
‘ phy suggests that an expert’s testimony is not the only 

vehicle for explaining scientific principles and tests. The 
court stated, “Expert testimony interpreting the tests or 

* some other lawful substitute in the record is required to pro- vide a rational basis upon which the fact-finder may draw 
an inference that marijuana was used.” l6 

What, then, are these “other lawful substitutes?’? In its 
decision, the court suggested at least two: stipulations and 
judicial notice. 

We further note that the Govemment offered no ex
pert testimony conckming the meaning of these test 
results in terms of marijuana use. Mil. R. Evid. 702, 
Manual for Courts-Martial, United Statts, 1984. Also, 
there was no stipulation by the parties as to the import 
of these test results. R.C.M. 81 l(a), Manual, supra. 

. Moreover, no judicial notice of any kind was taken by
the militaryjudge in accordance with MiL R. Evid 201 
concerning these matters 

’ The problem with getting defense to stipulate is evident. 
The defense cannot be forced to stipulate, and they have lit
tle incentive to relieve the government of part of its burden 
of proof. Nevertheless, trial counsel should try to obtain de
fense stipulations, especially in cases when it is clear that 
the defense’s theory of the case has nothing to do with the 
laboratory’s hlindling and testing procedures. I n  

On the other hand, trial counsel does not have to obtain 
the defense’s agreement in order to get the trial court to 
take judicial notice. Clearly, the Court of Military Appeals 
has opened the door to using judicial notice in support of a 
urinalysis case. The limits on judicial notice have yet to be Pdefined. 

A Formula for Providing Urinalysis Cases Through
Judicial Notice 

Taking judicial notice of scientific principles and tech
niques applying those principles is not a new idea. l9 “The 
principles underlying many scientific techniques, including 

I0&ual for Courts-Martial, United States, 1984, Military Rule of Evidence 1006 [h&nafter Mil.R Evid.]. 
Mil.R. Evid. 803(8) speciUcally provides that such documents arc admissible as an exception to the rule against hearsay. 

‘2Professor oiannelli is a professor of law at cafe Westein Resepe University Sczlool of Law, Cleveland, Ohio. Professor Oiannelli is also a A m y  Resme 
C m n F e n t  Officer and an Individual Mobilization Augmentee for the Judge Advocate General‘s School. 

I 3 0 n  October 24, 1983, the Einsel Comxmsion was formed and tasked by the Deputy Surgeon General to review drug testing operations and proceduresto‘ 

~sscsswhether laboratory results were legally sufficient for use as evidence in d i s c i p l q  proceedings or for purposes of characterizing discharges. Review of 
Urinalysis Drug Testing Procedures: Report by a Panel of Army and Civilian Experts in Drug Testing Legal lssues for the Surgeon General of the U.S. 
Army, I (12 December 1983) [bereinafter Einsel Commission Report]. 

I4 See infm text accompanying notes 50-56. 
I’ This lab rrport format will be forwarded to the Surgeon Ocncral by Criminal Law DiviPion,OTJAG, with a recommendation that it be adopted for use by 

Army drug resting laboratories. 
l6 23 M.J.at 3 12 (emphasis added). 
I’rd at 31 1 (emphasis added). P 

Is Defense counsel may 6nd a stipulation of expected testimony more palatable than a stipulation of fact. A stipulation of expected testimony has several 
advantages: (1) it is easier to “sell” to a client; and, (2) defense counsel is not precluded from arguing that the stipulated testimony may be biased or 
inaccurate. 
l9 P. Oiannelli and E. Imwinkdried, Scientific Evidence, 6 1.2 (1986). 
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radar, intoxication tests, fingerprints, palm prints,23 

firearms identification, handwriting comparisons, and 
gate-flux magnetometers26 have all been judicially recog
nized in this fashion.”*’ The principles ing the 
testing of urine samples for evidence of use are 
equally worthy of judicial notice. 

The definition of judicial notice is set forth in Military
Rule of Evidence 201@): 

A judicially noticed fact must be one not subject to 
reasonable dispute in that it is either (1) generally
known universally, locally, or in the area pertinent to 
the event, or (2) capable ofeccurare end ready determi
nation by resort to sources whose accuracy cannot 
reasonably be questioned 

Having defined the standard for judicial notice, the next 
step is to determine what fscts necessary to the proof of a 
urinalysis case are “capable of accurate and ready
determination.” 

Even though urine testing is a relatively new sciwce, the 
technology is extremely advanced and the scientific validity
of the techniques is beyond reasonable dispute. The “facts” 
essential to the proof of a urinalysis case fall into the cate
gory of being “capable of  accurate and ready 
determination.”They include: (1) after drugs have been in
gested, inhaled or injected by a human, the body excretes 
the drug or drug metabolites, which are chemically altered 
forms of the drug, into the urine and feces; (2) these drugs
and drug metabolites can be conclusively identified through 
a properly conducted radioimmunoassay (RIA) screening 
test followed by a gas chromatography/mass spectrometry

I (GC/MS) conhrmatory test of urine samples; (3) screening 
1 

levels established by the military minimize the possibility 
that the presence of drug metabolites in the urine results 
from the passive inhalation of marijuana smoke or the law
ful or innocent ingestion of an uncontrolled substance that 
yields metabolites indicating illegal drug consumption. 

The three assertions made above are not radical positions 
at all, but are generally accepted scientific principles “capa
ble of accurate and ready determination by resort to sources 
whose accuracy cannot reasonably be questioned.” The 6rst 
observation is a simple statement of physiology that the 
human body produces certain identifiable metabolites when 
it m e t a b o h  drugs. “Metabow’ simply means h e  
ical alternation of a substance that the body has ingested, 
inhaled or injected. “Metabolites” are the chemically al
tered forms of the drug for which the test is conducted. 

These metabolite, or in Bome cases the drug itself, arc ex= 
creted by the human body. The second assertion is that 
scientitic means arc available for accurately detecting these 
drugs and drug metabolites in the urine. The third assertion 
is that the military’s screning a d  con fir ma to^ atoff  stan
dards are high enough to minimize the possibility that 
lawful or passive ingestion or inhalation of a substance will 
result in drug or drug metabolite concentrations high 
enough to yield a “positive” result in a drug test. Each of 
these assertionswill be discussed later in some detail. When 
these assertions are tied together they “explain”how a m i 
tive laboratory report (supported by a proper chain of 
custday) can establish guilt of unlawful drug use beyond a 
reasonable doubt. 

The formula for proving a urinalysis case is  a relatively 
simple four-step process. The last three elements of the for
mula, however, require the court to take judicial notice. 
Applying the formula to a routine marijuana use case, 
counsel would first introduce a properly authenticated 
chain of custody document, and a laboratory report or 
summarkation of a laboratory report, under Military Rule 
of Evidence 803(8) to show that a sample of the accused’s 
urine tested positive for the presence of THCmetabolites at 
specific concentrations. Second, counsel would ask the 
court to take judicial notice that this metabolite is the by
product of an illegal substance, marijuana The third step is 
for counsel to ask the court to take judicial notice that the 
testing procedure used to detect the metabolite.(radioimmu
noassay [RIA] screen followed by a gas chromatography/ 
mass spectrometry [GC/MS) confirmatory test as stated on 
the lab report) is an accurate method of identifying THC 
metabolites. Finally, counsel may have to ask the court to 
take noticeof the fact that, in scientific studies, drug metab
olite concentrations in subjects who passively inhale 
marijuana smoke have been below what military Bcreening 
atandards would identify as “positive.” 

The criticalissue is whether the courts will agree to take 
judicial notice of the last three elements of the formula. In 
the following Vtions, the article will attempt to establish 
that the Of the science in the area Of urine is 
such that these Principles can and should be jUdicidY n0
ticed. These principles, when logically advanced and 

1 Coupled with a valid chain of custody document and labora
tory report, are sufficient to prove most routine drug use 
cases. 


mUoited States v. D m ,  156 F. Supp. 200,208 @. Md. 1957); State v. Tomanelli, 153 Conn. 365.370-71,216 A.M 625,629 (1966) (cited in cfianneni and 
Imwiukclried, SUPM note 19 at 3). I 

*‘Pe~plev. Stringfield,37 IlL App. 2d 344. 346, 185 N.E 2d 381. 382 (1%2) (brcathalyrcr); State v. Miller, 64 N.J.Super. 262.26849, 165 A. 2d 829, ~ 

832-33 (App. D iv .  1960) (drunkometer); People V. h d d m n ,  36 A.D. 2d 37,40, 319 N.Y.S. Zd 172, 176 (1971) (brcathalyzcr) (cited in oianoelli and 
Imwinlrclricd, mpm note 19 at 3). 
“Eg.. Piquett v. United States, 81 F.2d 75, 85 (7th e.),cerf denied 298 U.S.663 (1936); State v. Rogcrs. 233 N.C.390, 397,64 S.E.2d572,577 (19511, 
orice v. State, 142 Tex. Crim.4, 11,  151 S.W.M 21 1,216 (1941) (cited in Oiannclli and Imwinkelricd, supra note 19 at 4). 

Eg.. State Y. Inman, 350 A.2d 582, 588-89 (Me. 1976) (cited in Oiannelli and Imwinkelricd, supra notc 19 at 4). 

%State V. Hackat. 215 S.C. 434,445, 55 S.EM 696. 701 (1949) (cited in Giaunelli and Imwinlrckicd. supra note 19 at 4). 
A h V. Ristin~.138 Va. 273,283, 122 S.E. 126, 128 (1924); F C X E I ~V. State, 195 Wis. 416,428-29,217 N.W.711,715 (1928) (cited h oiann~lli 

p, and ImwinLelricd, supra note 19 at 4). 
%Eg., United States v. Lopez. 328 F. Supp. 1077, 1085 (E.D.N.Y.1971) (cited in Oiannelli and Imwi&el&d, supra note 19 at 4). 
27 oiannelli and Imwinkehicd. supra note 19 at 34. 
Mil.R Evid 20l(b) (emphasis added). 
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The identification of a su.cient concentration of drugs or 
<drugmetabolites in a urine sample is legal and competent 
evidence that the person who provided the urine specimen 

used the specific drug identifed ~ 

When marijuanaOr cocaine are inhaled, ingested Or in-
Jetted' *e through the process Of metabolism’ begins
to break down the toxic psychoactive compounds into non
toxic compounds. These compounds are metabolites. 
several different Of metabdites be Produced 
ing metabolism. Drug tests for marijuana and cocaine are 
designed to identify these metabolites, rather than the drugs
themselves, because the drugs are rapidly metabolized in 
humans and very little of the unmetabolized drug is 
excreted.29 

In some cases, the drug itself, rather than a metabolite of 
the drug, is identified during testing. Identifying the drug,
rather than a specific metabolite, is preferred when there is 
a possibility that some. other substance produces the same 
metabolite as the drug. 30 

When the drug testing technique identifies a by-product
of the illegal drug rather than the drug itself, how can one 
be sure that the metabolite identified is not the by-product
of some substance other than the illegal drug? 

This concern was articulated by Professor Imwinkelried 
in the Legal Addendum to the Einsel Commission Report: 

Although the possibility seems remote, further re
‘ search could show that there are other drugs that 

would yield positive results on both tests [RIA and 
GC] and that those other drugs are readily available to 
members of the armed forces. If later research estab
lished those propositions, my assessment might well 
change. . . . 3 1  

The experts cannot categorically exclude the possibility
that some other substance elsewhere in the universe could 
produce a metabolite identical to the metabolite produced,
for example, by THC, the major psychoactive ingredient of 
marijuana. The thousands of tests conducted before and 
since Professor Imwinkelried voiced his concern, however, 
have revealed no substance that yields the same metabolites 
as THC and, therefore, the existence of a mere possibility 
does not create a reasonable doubt. 

To understand why a scientist can confidently say that a 
particular metaboh fs the by-product of a specific drug, it 
is important to understand how the science of drug identifi
cation developed. Dr. Robert Willette explains that drug
testing for marijuana (THC) began in the 1960’s. Scientists 
tested and other myfluids of individuals after they
smoked marijuana. Several metabolites were isolated and 
identified as by-products of THC. These metabolites were 
identified because they appeared in urine only after the subject smoked Moreover, the structure of 
the metabolites identified are similar to that of the major
psychoactive ingredient Of marijuana, and their Organic 
structure was consistent with what scientists knew about 
metabolic “routes.” 32 Finally, thousands of tests have been 
conducted and nothing other than the psychoactive ingredi
ent of marijuana has produced the metabolites that are 
identified during drug testing. Dr. Willette said, 

No known chemical crossreactant at the recommended 
sensitivity levels to the EMIT or other cannabinoid im
munoassays has been reported. This is not so 
remarkable in light of the rather unique chemical 
structure of the cannabinoids, which occur only in can
nabis. The structurally similar drugs nabilone and 
nantradol do not crossreact significantly even at con
centrations above their therapeutic levels. 33 

Equally conclusive results can be obtained from testing
for other drugs. For example, heroin, and only heroin, 
yields the metabolite dmonoacetylmorphine? and only co
caine yields benzoylecgonine.35 Moreover, in the case of 
LSD and phencyclidine, the drug itself, namely
phencyclidine and lysergic acid diethylamide, are the 
“analytes” or substances analyzed during testing. 36 *cL 

The scientific community is in agreement over the valid
ty of identifying drug use through the detection of specific
drugs or drug metabolites in an individual’s urine. In the 
case of THC, it is quite unique and produces a similarly
unique metabolite, 9-carboxydelta-9-tetrahydrocannabinol.
Even when substances organically similar to marijuana
have been tested, they did not produce metabolites that 
were confused with metabolites produced by THC. In ,the 
case of opiates, however, there is the possibility that lawful 
substances (e.g., poppy seeds) may produce small  amounts 

29SeeR Foltx, Analysis of Chnabinoids in Physiologlcnl Specimens by Gus Chromatogmphy/Moss Spectrometry, in Advances in Analytical Toxicology 125, 
130 (R. Baselt ed. 1984) citing Wall and Perez-Reyes, The Metabolism of Delta-9-tetmhydnmmnab~noland Reluted Cannabfnoidr in Man, 21 J. Clin. 
Pharm. 171s (1981); L. Hollister, H. oillapie, A. OBlsson, Do Plasma Concentrations ofDel14-PtetmhydroccrnMbinol Reflect rhe Degree oflntoxicutbn?, 21 
J. Clin. Pharm. 178s (1981); Hawks, The Constituents of Cannabis and :he Disposition and Metubolism of Cannabinoids, in The Analysis of Cannabinoids in 
Biological Fluids 125 (R, Hawks ed.), NlDA Research Monogram 42, US. Government Printing Ol5ce (1982); R. Mechoulam, N. McCallum and S. Bur
stein, Recent Advunces in the Chemistry and Biochemistry of Gunnubis, 16 Chem. Revs. 75 (1976); s. Burstein, A Survey of Metabolic Tmmformation of 
Delta-l-tetrahydroronnobinol,Cannabinoid Analysis in Physiological Fluids (J. Vinson ed.). 
MLetkrFrom Captain William Bronner,see s u p  note 1. Captain Bronner wrote, “Drug analysis may involve identification of drugs and/or their metaba
lites. The possibility of alternate sources (other chemicals or legal substances) producing the analyte (the analyzed substance) of iuterest will sometimes 
determine whether it is preferable to analyze for a drug metabolite or the drug itself.” 
’I Legal Addendum, Einsel Commission Report, supra note 13 at 19. The Legal Addendum was authored by Professor Edward J. Imwinkelriad who was 
then a Professor of Law at Washington University School of Law, St. Louis, Missouri. ProfessorImwinkelried is  a former instructor at the Judge Advocate 
General‘s School. He is currently a Professor of Law at the University of California, Davis. 
’*Willette, Cannabinoids Clinical Chemistry News,Dec 1983, at 1. 
33 ~dat 9. 

Memorandum from the Assistant Secretary of Defense,Health Affairs. for the Assistant Secretary of the k y ,  Assistant Secretary of the Navy, Assistant 
Secretary of the Air Force;Subject: Opiate Urinalysis Testing Levels. 4 August 1987. Standards for Urinalysis testing are established by the Secretary of 
Defense and published through memoranda to the other service secretaries. See also infm note 36. r“’’Memorandum From the Assistant Secretary of Defense,Health Affairs,for the Assistant Secretaryof the Army, Assistant Secretary of the Navy, Assistant 
Secretary of the Air Force;Subject: Drug Urinalysis Testing Levels [marijuana and Cocaine,] 12 August 1986. See also infm note 36. 

Letter from Captain Bronner, supm note I .  Captain B m e r  wrote,“The presence of dacdyhorphine, phencyclidine, bezoylecgonine, 9-carboxydelta-9
tetrahydrocannabinol, and lysergic acid diethylamide in urine are indicative of heroin, phencyclidine+cocaine, marijuana and LSD use, respectively.” 
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of the same metabolites as unlawful opiates. As a safeguard 

against a positive identification of a person who ingests pop 

py seeds, the military has established confirmatory test 

levels that are high enough to safeguard a 

bility that a lawful substance will resu 

identification.37 


In the Murphy m e ,  Judge Sullivan noted that “there was 
no basis in the record of triol for the judge to rationally Con
clude that THC was not naturally produced by the 
accused‘s body or as a result of some other substance con
sumed by him.” 38 An answer to Judge Sullivan’s concern 
on this issue is readily available upon resort to scientific 
“sources whose accuracy cannot reasonably be questioned.” 
That is to say, courts can and should take judicial notice 
that the THC metabolite identified through urine testing is 
produced by the human body through the metabolism of 
THC, the major psychoactive ingredient of marijuana. Had 
the court in Murphy taken notice of this fact, there clearly 
would have been a basis in the record to find that the ac
cused consumed marijuana as charged. 

Militury drug testing procedures that include u 
rudioimmunoassuy screening rest followed by a confinnutory 

gus chrornutography/mass spectrometry test conclusively 
i establish the presence of unlawful drugs and drug 

metabolites. 
In this section, the propriety of taking judicial notice of 

the accuracy of drug testing techniques will be defended. As 
a collateral matter, the proper legal standard for assessing
testing procedures will also be addressed. There is an impor
tant legal distinction between drug testing techniques and 
drug testing procedures.The scientific techniques, which are 
predicated on scientific principles, may be judicially noticed 
if they are “capable of accurate and ready determination by 
resort to sources whose accuracy cannot reasonably be 
questioned.” The procedures or the mechanics of urine test
ing, on the other hand, are entitled to a presumption of 

”See infm text accompanying notes 57-80. 
”23 MJ. 311-312 (emphasis added). 

administrative regularity. Stated differently, if the drug test
ing techniques are deemed worthy of judicial notice, courts 
should presume that the techniques were faithfully and ac

executed, absent a showing to the contrary. 
The accuracy of drug metabolite identification techniques 

by the military should be judicially noticed. Experts agree
that a properly conducted gas chromatography/mass spec
trometry (GC/MS) drug test conclusively identified the 
principal metabolite of contraband drugs. The Legal Ad
dendum to the Einsel Commission Report states: 

phe]  GC/MS is widely accepted as an identscation 
test. I discussed this issue during telephone conversa
tions with Doctor Elsohly,39 Doctor Simon,“ and 
Professor Shapiro.4 All three experts agreed that, 
standing alone, a positive result of a properly conduct
ed GC/MS would be a sufficient identification of a 
contraband drug. In Doctor Elsohly’s words, such an 
identification would be “unequivocal.” Doctor Simon 
described the GC/MS as “an absolute method.” For 
his part, Professor Shapiro stated that be considers 
himselfone of the harshest critics of drug identification 
testing in the United States. Yet he opined that a prop
erly conducted and evaluated G C / M S  test would be an 
adequate identification. There appears to be a wide
spread consensus that the GC/MS is “the ideal 
confirmation method.” 1 M. HOUTS, R. BASELT & 
R. CRAVEY, COURTROOM TOXICOLOGY 
Tetr-33 (1983). 
More recently, in a survey published in the Journal of the 

American Medical hociation, several experts in drug test
ing were asked to rate testing procedures of various drugs 
on a.scale of “1” (fully defensible against legal challenge) to 
“4” (unacceptable for legal defense). When asked to rate 
the “legal defensibility” of Various tests and test combina
tions, the experts agreed that multiple procedure tests 
where the GC/MS was used as a confirmatory test, were 

1 
I 

39Doct0rMahmoud A. Elsohly received his Ph.D. as a Pharmacist from the University of Pittsburgh in 1975. At the time ofthe Einsel Commission, he was 
Assistant Director, Research Institute of Pharmaceutical Sciences and Research Associate Professor, School of Pharmacy, University of Mississippi, and 
Director, National Institute of Drug Abuse (NIDA) Marijuana Project. 
“Doctor Robert K. Simon d v e d  his Ph.D. in Analytical Chemistry and Toxicology from the University of Maryland in 1967. At the time of thc kl 
Commission he wasDirector, Industrial Operations, American Medical Laboratories, Fairfax, Virginia. and a Consultant in Forcnsic Toxicology. 
Dr.Robert H. Shapiro was a Professor of Chemistry at the University of Colorado. 

“Legal Addendum to Einsel Commission Report, supra note 13 at 1617. 
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“fully defensible against legal challenge.”43 The survey spe
cifically found, ”The most defensible method was 
considered to be either the EMIT or RIA followed by GC/
MS.44 The Army typically uses the RIA screening test fol
lowed by the GUMS.45 

When one hears about an expert who has criticized the 
GC/MS, one should carefully examine the nature of the 
criticism. There are several different methods for con
ducting a GC/MSa and experts may criticize one method 
over another. Moreover, the experts who are critical of the 
GCMS, may be addressing their criticism to the sensitivity 
of the particular method employed. To the toxicologist, the 
degree of sensitivity required may be much greater than the 
degree of sensitivity required by the military to establish 
simple use. For example, if the toxicologist is attempting to 
determine whether a person was under the intluence of an 
intoxicant at a particular time, the sensitivity of the test 
may be critical. On the other hand, “[ilf the purpose of the 
GC/MS analysis is to confirm positive . . .urine screens, it 
is only necessary to reliably detect [a s p e d c  THC metabo
lite] at urine concentrations exceeding 20 ng/ml. Most GC/
MS assays [analyses] can easily achieve this level of sensi
tivity, so that the analyst confronted with this task has 
considerable latitude in selecting specific procedures and 
techniques.”47 In conclusion, ‘‘[m]ost forensic experts be
lieve that the G C M S  is the ‘gold’ standard.’”48 

Recognition of the GC/MS as a scientific technique wor
thy of judicial notice has been suggested before. Professor 
Imwinkelried stated, “Not only are the underlying premises
of ‘both GC and MS valid; those premises are so well ac
cepted in scientific circles that they are proper subject

matter for judicial notice under statutes such as Federal 
Rule of Evidence 201@)(2).”@ 

Military urine handling and testing procedures are enti
tled to a presumption of administrative regularity absent a 
showing to the contrary. Even if the accuracy and reliabili
ty of the GC/MS test are judicially noticed, defense may
contend that the test is only as good as the particular proce
dure employed in each individual case. H, ~ Defense counsel 
must do more, however,.than simply allege that the proce
dure may have been improper. The presumption of 
administrative regularity is a “well-established rule of law 
that without a contrary showing, the presumption of regu
larity supports the official acts of public officials. As we 
presume regularity in the laboratory handling of the speci
men absent a contrary showing, so the lack of a break in 
the chain of custody leads us to reject the defense assertion 
that the laboratory report . . . had no probative force.”51 

Indeed, the methodology that is required by military test
ing laboratories is “a prototype drug testing program” as 
described in the Journal of the American Medical Associa
tion. A “prototype” program should ensure that: 

(1) Appropriate chain-of-custody and accepted admin
istrative and analytical controls with documentation 
are practiced in the laboratory. (2) All positive results 
are confirmed by documented methods. Most forensic 
experts agree that GC/MS is the “gold standard.”(3)
The laboratory p+articipatesin a proficiency and inspec
tion program.52 

m e  military program satisfies the need for a consistent 
and common methodology in the testing procedure and 

“The table demonstrating the survey’sfindings is reproduced below. As  the chart indicates, variations in validity are dected not only by the test used, but 
by the substance being tested. 

Single-PmcadureMethods” Multiple-ProcedureMethods“ 

EMIT, EMIT, EMIT, EMIT, RIA, RIA, TLC, TLC. TLC. nc, 
EMIT RIA TLC GC GUMS RIA TLC GC GC/MS TLC RIA.GC GClMS EMIT RIA GC GClMS 

Amohetamines 3.9 3.9 3.8 3.4 1.7 3.7 2.8 2.2 1.0 2.7 2.2 1.0 2.8 2.8 2.3 1.2 

Barbiturates 4.0 4.0 3.8 3.4 1.7 3.7 2.5 2.1 1.0 2.6 2.1 1.1 2.7 2.7 2.3 1.2 

Benzodiazepines 4.0 4.0 3.8 3.5 1.7 3.8 2.5 2.1 1.0 2.6 2.2 1.1 2.7 2.7 2.4 1.2 

Cannabinoids 3.9 3.9 3.7 3.6 1.7 3.7 2.6 2.3 1.0 2.7 2.3 1.0 2.7 2.7 2.5 1.2 

Cocaine 3.9 3.9 3.7 3.4 1.7 3.6 2.5 2.1 1.0 2.5 2.1 1.0 2.5 2.5 2.3 1.2 

Methaqualone 3.9 3.9 3.8 3.4 1.7 3.7 2.5 2.1 1.0 2.5 2.1 1.0 2.5 2.5 2.3 1.2 

Opiates 4.0 4.0 3.7 3.5 1.7 3.6 2.5 2.1 1.0 2.6 2.1 1.0 2.7 2.7 ” 2.3 1.2 

Phencyclidine 3.9 3.9 3.8 3.4 1.7 3.6 2.5 2.1 1.0 2.6 2.1 1.0 2.6 2.6 2.4 1.2 

~~~~ ~ ~ 

‘Scale: 1. lully delensible against legal challenge. 2. somewhat defensible. 3. dflicult to delend In legal challenges. 4. unacceptable for legal delense. 
*‘EMIT Indates eruyme multiplied lnunuroassay technique; RIA, radloimmunoarsay. TLC, thln-layer chromatography;GC, gas chromatography,and GCIMS. gas chromatography/mass 
epectrometry.First procedure Is a screen: second procedure is a confirmation. 

u258 J A W  at 507. 
4’Department of Defense Directive 1010.1 (Encl. 3) p. 3-2 (De.28, 1984) [hereinafter DOD Dir. 1010.1]. The military is the largest user of the RIA as a 
screening test; it is used less fquently in the civilian workplace. 258 JAMA at 508. 
46 See generally, F o b ,  supm note 29. 
“Foltz, supra note 29 at 135. 
48 258 J A W  at 509. 
“Bleser and Imwinkelried, Gas Chromatography-Mass Spectrometry (GC/MS), 7 The  Champion 6, Nov.1983. Mil. R. Edd. 201(b) is identical to Fed. R. 
Evid. 210@). 
”’see id. at IO. 
5’United States v. Strangstalien. 7 M.J. 225 (C.M.A. 1979). 
”258 J A M A  at 509. 
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documentation of the procedure. Indeed, the military a p  
pears to be at the forefront of the drug testing programs in 
this area. The study appearing in the J o u m l  of the Ameri
can Medical Association reported that “No . . . consistent 

1 methodology or set of criteria has been established, thus 
f“; far, for employee drug testing, with the exception of the pro

gram established by the US military.”s3 

The second recommended measure, using a screening test 
followed by a GC/MS confirmatory test, is standard mili
tary practice.54 

Finally,the military participates in a rigorous proficiency 
and inspection program through “blind testing” conducted 
by the Armed Forces Institute of Pathology (DIP) or by a 
laboratory that applies AFIP standards and bas been ap
proved by the Deputy Assistant Secretary of Defense 
(Professional Affairs & Quality Ass~rance).~’As reported 
in the Journal of the American Medical Association, “In em
ployee drug testing, only the US military currently requires 
comprehensive proficiency testing. Such testing programs 
are available for other laboratories, and may eventually be 
required by federal or state regulations.”56 

A good argument can be made that the military has the 
soundest drug testing procedures in the United States. At 
the very minimum, it is clear that a well established pro
gram is in place and a court should presume administrative 
regularity in the handling and testing of urine specimens 
absent a showing to the contrary. 

Military screening standards and confirmatory test 
procedures minimize the likelihood that passive inhalation 

/1 of marijuana smoke or ingestion of an uncontrolled 
substance will result in a “p’t ive’’  urine test. 

For the most part, military screening and confirmatory 
test levels are established only to ensure that the tests do 
not misidentify innocuous metabolites as illegal drugs or 
drug metabolities. Thus, the minimum quantity of each 
drug or drug metabolite that is detectable by the RIA and 
GC/MS assays dictates the lowest acceptable screening and 
confirmatory levels.s7 There are two exceptions to this rule. 
THC metabolites may be detected in urine as the result of 
passive inhalation of marijuana and opiate metabolites may 

be detected in urine as the result of lawful oral ingestion of 
POPPY seeds. 

To ensure the validity of drug use identification through 
urine testing, the military has erected screening and con
firmatory levels high enough to ensure that those who have 
B relatively small quantity of a drug metabolite in their 
urine that could have resulted from lawful or passive inges

’ tion are not identified as “positive.”5* The screening levels 
serve as a threshold. If a urine sample initially tests positive 
by the screen, then and only then is it tested further using 
the G C N S .  A specimen is identified as “positive” only if it 
also tests positive with the GC/MS.  Thus, if the metabolite 
of a particular drug is identified in the urine after a positive 
screen and a positive confirmatory GC/MS, than a court 
may draw an inference that the person who provided the 
urine specimen unlawfully inhaled, injected or ingested the 
illegal substance.5g The current screening level for marijua
na is the equivalent of 100 ng/ml (nanograms per milliliter) 
of 9-carboxy-delta-9-tetrahydrocannabinol and the con
firmatory standard is 15 ng/ml (nanograms per 
milliliter).61 The reason for the difference is that the screen
ing tests like the RIA or EMIT (enzyme multiplied 
immunoassay technique) respond to several cannabinoids. 
The GCNS is used to identify and quantify individual 
cannabinoids, usually the 9-carboxy-THC. Thus, if an RIA 
or EMIT assay gives a response equivalent to 100 n g / d  of 
9-carboxy-THC, the actual concentration of 9-carboxy-
THC may be somewhat less than 100 ng/ml. 

The permissive inference that a positive urine test result
ed from the unlawful inhalation, injection or ingestion of 
drugs may be drawn even if the accused introduces evidence 
suggesting that the metabolite is the by-product of an inno
cently inhaled or ingested drug, or something other than an 
illegal drug.62 

The “Passive Inhalation” defense. The potential for an 
innocent person to test positive for cannabinoids after pas
sively inhaling marijuana smoke has been the subject of 
several studies. Researchers have discovered the presence of 
cannabinoids from passive inhalation, but not in concentra
tions high enough to be deemed “positive” under the 
h y ’ s  screening standards. 

”258 JAMA at 508. The military’s procedures are detailed in DOD DE.1010.1 (Encl. 3). 
$4 See supm, note 45. 
55 DOD Dir. 1010.1(Encl 4) para. C. 
’6258 JAMA at 508. 

nTelephone convenation with Captain @r.) William Bronner, Division of Formsic Toxicology,Anned Forces Institute of Pathology, Washington,D.C., 
on April 26. 1988. 

’*See Cohen, Murijuuna Use Detection. The Sfute ofthe Art. Drug Abuse and Alcoholism Newsletter 40,May 1983. Dr. &hen stated: 
The 100 n d m l  cutoff point is considered too high by some authorities. . . .However, it has the advantage of practically eliminating the possibility ofa 
false positive. It is true that some people who have smoked recently will not be detected. so that false negatives are likely. The 100 ng/d  level also rules 
out the possibility of the passive smoker being found positive. For legal purposes it seems preferable to set the cutoff level a little higher than a little 
lower. Id nt 41. 

’gSee United S t a t e  v. Ford,23 M.J. 331 (C.M.A. 1987). 
shorthand term for this metabolite is “9-carboxy THC.” This metabolite is commonly tested forby the G C / M S .  See genemlly, Foltz. supra note 29 at 

130.m 
6’ See Memorandum, supra note 35. These standards were telephonically c o n h e d  as current by Captain William Emmer. see supm note 57. 
”See, Ford. 23 M.J.331 (C.M.A. 1987). A permissive inference of wrongfulness could be drawn from positive urine test showing marijuanause even though 
the accused introducedevidence undercutting that inference. Contradictory evidence overcomes the permissive inference only if it is credible, and credibility 
remainsa question for the iinder of fact. 
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One of the first reliable studies on passive inhalation of 
marijuana smoke was conducted by researchers at the Uni
versity of North Carolina at Chapel Hill.63Three separate
studies were conducted. In the first study, four smokers 
smoked two marijuana cigarettes in the presence of two 
non-smokers in an unventilated room that measured 8‘ X 
8‘ X lo’, The subjects.were confined in the room for one 
hour. This experiment was repeated several weeks later. All 
of the non-smokers’ urine samples had drug levels below 20 
n g / d  utilizing the EMIT assay, 64 

In the second study, four subjects smoked two marijuana
cigarettes in the presence of two non-smokers in a medium 
sized station wagon. They remained in the station wagon
for one hour after smoking began. The experiment was re
peated several weeks later. One of the noo-smoking
subject’s urine sample reached a drug level slightly above 
20 n g / d  on the EMIT assay; the others were lower. 

The third study tested the cumdative effect of repeated 
exposure to marijuana smoke. Four subjects simultaneously
smoked one marijuana cigarette each in the presence of two 
non-smokers on three consecutive days. The subjects were 
confined in the small room used in the first study and the 
smoking subjects were instructed to inhale as little as possi
ble to maximize the concentration of marijuana smoke in 

’the air. Only one specimen taken from a non-smoking sub
ject on the third day slightly exceeded the 20 ng/ml level. It 
is important to note that none of the subjects in these tests 
would have passed the military screening threshold of 100 
ng/ml and, therefore, they all would have been considered 
“negative” samples. 

An excellent survey of the passive inhalation studies was 
prepared by Dr. Robert E. Willette.6s He summarizes the 
results of several different passive inhalation studies that 
have been reported to the scientific community in published
articles or at national meetings. Perhaps the most severe ex
posure to marijuana smoke in the studies reported by Dr. 
Willette was during the study by the National Institute of 
Drug Abuse (”IDA).& In that study, five drug-free men 
with a history of marijuana use were selected as subjects.
They remained drug free for 14 days prior to the study.
Two experiments were conducted with a 13 day “washout” 
period between the tests. Both were conducted in an unven
tilated room that was approximately 7’ x 8‘ x 7’ in size. 
Marijuana cigarettes provided by NIDA were smoked by a 
smoking machine. 

In one experiment, eight marijuana cigarettes were 
smoked by a smoking machine over a one-hour period.
Four were smoked in the first 15 minutes and the other half 
were smoked during the second half-hour. The experiment 
was repeated daily for six consecutive days. During the 
study 300 urine samples were collected and tested using the 

EMIT assay. The EMITwas calibrated at 20 n g / d  and 75 
ng/ml. Of the 300 samples taken, only 23 were above the 
20 ng/ml level. One subject, who was a daily marijuana us
er prior to the study, produced 12 of the 23 samples that 
were above 20 ng/ml. None was above 75 ng/ml. 

PIn the other experiment, 16 marijuana cigarettes were 
smoked by a smoking machine in bne hour. Eight were 
amoked in the first 15 minutes and the other half was 
smoked 30 minutes later. Goggleswere worn to prevent eye 
irritation. This procedure was repeated daily for 6 consecu
tive days. Some 400 urine samples were collected. Each of 
the five subjects produced an average of 35 urine specimens 
that were higher than 20 ng/ml. The longest period of time 
in which a subject continued to test over 20 ng/ml was less 
than 3% days after the last exposure. Eleven specimens ex
ceeded the 7 5  ng/ml calibration EMIT level and five 
exceeded the 100 ng/ml EMIT calibration level. All of the 
samples that were over 75 numl  were produced 2 4  hours 
after exposure and never persisted over 10 hours. The speci
mens of each subject were also tested using the RIA screen 
and OC/MS. The highest levels for the GC/MS for each 
subject ranged from 12-35 ng/ml. SignScantly, the highest 
test level for each subject by the RIA ranged from 41 to 91 
ng/ml. “Under testing criteria used in military laboratories, 
none would have screened positive by RIA at 100 ng/
ml.”61 

At the conclusion of the tests, ‘four of the five subjects 
smoked one marijuana cigarette. All exceeded the 75 n g / d  
calibration level 2-4 hours after smoking. They remained 
over the 75 ng/ml for at least 7 hours, and one subject re
mained over 75 ng/ml for 4 days. The peak G C / M S  levels 
ranged from 19-152 ng/ml. 

The government generally will not have to request a 
court to take judicial notice of the studies and body of in
formation available on passive inhalation. If the defense 
raises the issue of passive inhalation, directly or indirectly, 
counsel should be prepared to request the court to take ju
dicial notice of the available data in this area. The coutt 
may agree to take notice that numerous studies have been 
conducted in the area of passive inhalation; that the sub
jects have been exposed to varying amounts of marijuana 
’smoke under varying conditions to include small ,  unventi
lated rooms; that the THC metabolite has been detected in 
urine samples of subjects exposed to marijuana smoke; and 
that the drug levels discovered were under the 100 ng/ml 
RIA screening thresholds established by the military. The 
government should not ask the court to take notice that a 
person cannot passively inhale enough marijuana smoke to 
test positive using Army screening levels; the court should 
only take notice of the available data and be allowed to 

uiscppi, Mason and Davis, Passive Inhufution ofMarijuanu Smoke and Urinury Excretion of Cunnubinofdf 34 ClinicalPharmacology & 
Therapeutics 36, (July 1983). 
6.1 The EMIT, like the RIA, responds to THC metabolites in the urine sample. Telephone conversation, supm note 57; see a h ,  infm note 65. 
65 Willette, Duo Research, Inc., Pusive Inhulurion of Marijuana Smoke, Dec. 1987 (unpublished). , 
&The results of this etudy are reported in Cone and Johnson, Conrucr H i g h  and Urinury Cannabinoid Excretion ufter Pusive Expornre to Murijuuna 
Smoke. clinical Pharmacology & Therapeutics, at 247 (Sept. 1986); and, Cone, Johnson,Darwin and Yousefnejad, Passive Inhalation ofMarijuanu Smoke: 
Urinalysis und Room Air Lewh of Deltu-PTermhydlorennubinol, Journal of Analytical Toxicology, at 89 (May/June 1987). An excellent summary of the (

study is reported by Willette, Duo Research,Inc., A Study ~ ~ ‘ C h r o n i cPahive Exposure to Marijuana Smoke @ec. 1987) (unpublished). 
61 Willetk, supra note 66 at 4. 
6a Id. 
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reach its own conclusion concerning the plausibility of the 
accused’s story.69 

More studies in this area can be expected, and cohsel 
should be alert to the circumstances of the studies as well as 
the particular klings. 

The Innocent Oral Ingestion defense. Another defense 
closely related to the passive inhalation defense is  the “in
nocent oral ingestion,” or marijuana brownie defense. As 
with passive inhalation, THC metabolites may appear in 
the urine after orally consuming mariljuana. 70 

. Unlike the passive inhalation studies, the levels of THC 
metabolites in the urine following oral ingestion are high
enough to be recorded as positive tests. There are some im
portant facts that counsel should understand to assist in 
attacking this defense. First, THC, the major psychoactive
ingredient of marijuana, is not “free standing” in marijuana 
leaves. The THC is released when the leaves are heated 
(burned or baked) over 300 degrees Fahrenheit. Moreover, 
studies have shown that the THC metabolites are slower to 
appear in the urine, but last longer when the marijuana is 
eaten rather than smoked.71These factors, once judicially
noticed, provide counsel with ammunition for cross-exami
nation of the accused. As previously indicated, the presence
of THC metabolites creates a permissive inference that the 
use of marijuana was unlawful. In Ford, the accused was 
convicted of wrongful use of marijuana even though he 
claimed that his estranged wife had sabotaged him by mix
ing marijuana into his food. The court obviously found his 
explanation incredible. 

The “Poppy Seed” defense. Most illegal drugs are de
rived from substances that are themselves illegal to possess 
or consume. Cannabis plants, the source of THC, are un
lawful to use or possess. Similarly, coca leaves, the source 
of cocaine, are themselves unlawful to possess or con
sume. 73 Opiates, such as heroin, morphine and codeine, are 
derived from the poppy plant, and some lawful substances 
are also derived from the poppy plant. The most common 
poppy derivative is the common poppy seed. Thus, con
sumption of poppy seeds may result in the body producing 
the same metabolites as produced by illegal opiates. 

It i s  important to understand, however, that large quanti
ties of poppy plants must be processed to yield small 
quantities ofheroin. The concentration of opiate metabolite 
producing compounds is substantially higher in the refined 
illegal derivative than m the natural, lawful form. 

In a recent study, four subjects were tested,foropiate me
tabolites after ~nsuming’goppyseeds.” Two experiments 
were conducted. In the first experiment, the subjects ate 25 
grams of poppy seeds (about 12 teaspoons). In the second 
experiment they ate 40 grams of poppy seeds. The study 
concluded that “dietary poppy seeds c8n give a stong posi
tive result for urinary opiate of several days duration that is 
confirmed by GC/MS analysis.”7s The highest level of 
morphine detected was’ in a urine sample taken between 3 
and 6 hours after ingesting 40grams of poppy seeds. In that 
sample, the highest morphine metabolite level was 2635 ng/ 
ml and the highest codeine level was 45 ng/ml. 76 The high
est level after 24 hours was 233 ng/ml for morphine and 15 
ng/ml for codeine.n The Department of Defense @OD)
standard for confirming morphine, however, is 4,000ng/d 
and 2,000 ng/ml for codeine,78 well above the levels re
corded from poppy seed ingestion. 

In a recent study commissioned by the Army and con
ducted by Professor Elsohly at the University of 
Mississippi, similar results were c o n k e d .  In Professor El
sohly’s study, four separate experiments were conducted 
using four adults. In each case study, poppy rolls contain
ing two grams of poppy seeds were used.In the first study, 
one roll was eaten; in the second study, two rolls were eat
en; and, in the third study, three rolls were eaten. In the 
fourth study, two rolls were eaten each day for four consec
utive days. AU urine samples were screened by the RIA and 
EMIT. Samples that screened above 150 ng/inl by the RIA 
were conkmed with the GC/MS. All samples were well be
low DOD confumation levels. After consumption of three 
poppy seed rolls, several samples approached 300 ng/ml. 
The Q ~ Ysamples that exceeded 300 ng/ml were those tak
en approximately four hours after ingestion or first voids. 
In the study in which two rolls were eaten each day for four 
consecutive days, no sample exceeded 400 ng/ml by the 

@See P. Giannelli and E. Imwinkelried, Scienti.6~Ehdence, 5 1.2 (1986). “Judicial notice extends only to rtcognizing the validity of the underlyinB princi
ple and the validity of the technique applying that principle. A court should not judicially notice the proper application of the technique on a particular 
&on because such a fact is not an indisputable fact capable of cuqin  vdcation.” Id. (citing Strong, Quesrions Afecting rhe AdmhibiIi@ of Scientifi 
Evidence, 1970 U. Ill. L.F.1,6-9). 
mSee Law, Mason, Moffatt, Gleadle, and King, Forenric Aspects of the Metabolism and Excretion of Gannabinoids Following Oral Ingestion of &nnabis 
Resin, J. Pharm. Phannacol. 289. May 1984; Ohlsson. Lindgren. Wahlcn, Agurrll, Hoolister and Gillespie. Plusrna DeIta-9-iermhydrocannabinol Concentm
tions and Clinical E&& After Oral and Intrownous Adminirrmtion and Smoking clis. Pharmacal. mer.409,Sept. 1980; Willette, Duo Research,Inc., 
Om1 Zngestion ofChnnabir Products December 1987 (unpublished). 
71 Willette, supm note 70 at 2. 
“23 M.J. 331. 
73 In a limited study at the Research Institute of Pharmaceutical Sciences toxicologists detected benzoylecgonine, the metabolite prohuccd by cocaine, in 
urine samples of subjects who drank coca leaf tea.See M. Elmhly. D. Stanford, H. Elsohly. Coco Tea and V~‘MIYS~Sfor Cocoine Metabolires (Letter to the 
Editor), IO Journal of Analytical Toxicology 256, (Nov.-Dec. 1986). The “Coca LeafTea Defense” was short lived, however, becausecoca laves themselves , 
are a controlled substance. The Federal Schedules of Controlled Substancesspecifically prohibits “Coca leaves and any salt, compound, derivative, or prepa
ration thereof. . . except. . .decocainized coca leaves or entractions of coca leaves, which extractions do not contain cocaine or ecgonine.“ 21 C.F,R.
8 noa.i2(4).
’‘L. Hayes, W. Knrssclt, P. Mueggler, Concentrations of Morphine and Codeine in Serum and Urine After Zngesrbn of Poppy Seeds, a‘.Chcm. 806, June 
1987. 
7’Hayes, Krasselt and Mueggler. supra note 74 at 808. The test results w m  actually reported in micrograms/litcr (mg/L). In the article, ng/rnl, which 
equates to m f i  is used as the standard of measure to maintain consistency. 
76 id 
nXd 
78 Memorandum. supra note 34. See a h ,  Atiidavit, Roger L. Folk Northwest Toxicology,Lnc., Jan. 29. 1988. 
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OC/MS. Indeed, the sample with the highest41evelof hor
phine was taken 4.5 hours after the subject ate three poppy 
seed rolls. The concentration of morphine’in that urine 
sample was 954 ng/ml. Bear in mind, the DOD confinna
tion level ,is4,000 ng/ml. Based on his study, Dr; Elsohly
made the following finding. “Based on our study, it would 
be highly unlikely for m individual to test positive in the 
DOT)drug testing program above the 300 n d m l  cutoff level 
as a result of norma! ingestion of poppy seed rolls or bagels 

residual of preservice drug use or is the result of passive in
’ halation days or weeks before the urine test. a2 

twenty-four hours after ingestion.”‘19 

“positives,” an individual who has ingested a lawful sub
stances such as poppy seeds, or passively inhaled 
marijuana. A f o W  principle that is implicitly addressed in 
the section on passive inhalation, is that metabolite con
centrations in urine have a relatively short life. This 

nprinciple may become relevant if the defense directly or in
directly asserts that the presence of drug metabolites is a 

In addition to testing for morphine and codeine m e t a b  
lites, a new test has recently been adopted by the military 
that identi6es a metabolite, bmonoacetylmorphine, that is 
produced only by heroin. The confirmatory level for this 
metabolite is 10 ng/ml. 

In the 6nal analysis, toxicologists have a sound basis for 
concluding that if morphine and ‘cadeine metabolite con
centrations are above the established confirmatory levels, it 
is almost a certainty that the source of the metabolites is an 
unlawful opiate.Furthennore, if bmonoacetylmorphine is 
-detected in concentrations at or above 10 ng/ml, toxicolo
gists will conclude that the source of the metabolites is 
heroin. 

” ’ When the “poppy seed” defense is  raised, cohsel should 
request the court to take judicial notice of the Qepartment 
of Defense confinnatory cutoff levels and the results of pop
py seed consumption studies. The onus is then on counsel 
to convince the court, through cross-examination and argu
ment, that the opiate metabolites result from the 
consumption or injection of illegal drugs, and not from the 
consumption of poppy cake. 

, Putting Scientific Principles Into Evidence-Appl 
Judicial Notice and Other Legal Methodologies of Proof 
There is clearly a large body of virtually indisputable sci

entific knowledge in the area of urine testing. Nevertheless, 
the trial judge has-great discrition in deciding whether to 
t&kejudicial notice of a matter. Prudent counsel‘should re
quest an article 39a session well in advance‘of court and, 
through a motion in limine, determine whether the military
judge Will take judicial notice of certah scientific principles. 
The three scientific principles counsel should request the 
court to judicially notice are: (1) the human body produces
distinctive metabolites from the metabolism of certain 
drugs, and these metabolites or the drug itself is excreted 
into urine; (2) these drugs and drug metabolites ”arecapable
of conclusive detection; and (3) military screening stan
dards are sufficiently high to avoid identifying as 

In any event, counsel should prepare in writing the pre
cise matters they want the trial judge to judicially notice. In 
many cases, the article 39a session will force the defense to 
clearly articulate the issues to be litigated and may provide
the stimulus for defense counsel to stipulate to matters that 
are not really at issue. 

As an alternative to judicial notice, a local drug and dce 
hol counselor or a military doctor may be used as an-expert 
for purposes,of explaining the basic underlying scientific 
principles and procedures of the Army’s drug testing pro
gram and attesting to its reliability. In qualifying such an 
“expert” to testify, counsel should turn to the court’s d y 
sis in United Scutes Y. Mutufa. 63 In Mustuj” the Court of 
Military Appeals noted that under Military Rule of Evi
dence $03 the threshold for determining whether a person
is an expert has been lowered. The Rule “requires only that 
the proffered witness have some specialized knowledge as a 
result of experience or education. No longer are parti? to 
litigation ‘limited to [the use 04 experts in the strictest 
sense of the word.’ ”BI Even though the local military doc
tor or drug and alcohol counselor is not an expert in the 
field of toxicoIogy,they are experts in related fields and, as 
such, may be qualified to testify about the state of the sci
ence in urine testing. Often these experts have attended 
seminars and courses that have provided instruction on mil
itary testing procedures and the scientific basis of the 
various testing methods. 

If a Mustafu expert i s  not available, counsel should con
sider creating their own; They’should urge a local military 
doctor or drug abuse couhselor to obtain the education and 
training necessary to qualify as a Mustufu expert in b e  area 
of Urine drug testing techniques and principles. 

In ~onnecti~nwith the use of a Mustafu expert, counsel 
should consider using the learned treatise exception to the 
hearsay rule in order to make the Mustufu expert’s testjma
ny more complete and more convincing.u The court may
take judicial notice that the publication is a “reliable au
thority” or counsel may prove the reliability of the 
publication through the testimony of the experts. Proving 

‘19Dr. Elsohly’s study b entitled The Impad of Poppy Seed Ingesffon on Positive Urine Tests for OpiCrtes. The study was mrnmksioned by the S u r p  k e r 
e l  for use in assessing the viability of military testing levels. Major Gary Holland, Criminal Law Division, OTJAG, kindly provided me a copy of Dr. 
M h o u d  A. Elsohly’s Bnal report. Currently, therc is no plan bpublish the study. 
mMemorandurn. supm note 34. , 

*I See’text accompanying notes 57-72, 
Counsel should be aware, however, that preliminary studies suggest that THC metab& may &in the system of heavy marijuana users for eeveral 

days, even w&. Captain Bronner wrote, “While one time use of muanais rarely detectable for more than a few days, long tam use may be detectable 
for several weeksafter drug use is discontinued. Dr:Wflette rcpbrtcd (Syva Monitor, vol. 4, no. 1, 1986) positive test results for one chronic user 1 1  week 
after marijuanause had ended.” Later supm note 1. In chaUenging this defense, counsel should investigate to determine whetha the accuscd has taken prior
urinalysistests or perhaps a preinduction urine test. 

*c 
13 22 M.J. 165 (C.M.A. 1986). 
”Id at 167-68 (quoting So0 Line R. Co. v. Frwhauf Corp., 547 F.Y 1365, 1377 (8th Cir. 1977)). 
*’Mil. R. Evid 803(lE). The learned treatise exception permits statements from published trcatiscs,periodicals or pamphlets to be uscd in support of direct 
examination. The pertinent parts of the treatise may be read to the court members; the document itself may not be taken into the deliberation m. 
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the reliability of the publication may be accomplished by 
asking the Mustafa expert, who may be a doctor or profes
sional ~Eiliatedwith the Alcohol and Drug Abuse and 

-* Prevention program, whether the publication in question is, 
indeed, a “reliable authority.”M After counsel has cstab

tp 	 lished the reliability of the treatise through judicial notice 
or expert testimony, the witness or counsel may read select
ed passages from the publication to the court. A potential 
disadvantage of using the leamed trhtise exception to the 
hearsay rule is that it may be difficult to isolate passages.in 
publications that clearly state the scientific principles coun
sel must establish to prove their case. Generally speaking, 
the target audience of these publications is other profession
als and, 85 a result, the terminology is often cumbersome 
and difficult for nonscientists to understand. 

Conclusion 

Trial counsel, armed only with powers of persuasion and 
a mclusory lab report that reports the presence of a con
traband drug or drug metabolite in the accused’s urine, 
should be able to prove that an accused ingested an illegal 
drug. 

This is not to say that there is no longer 
perts in urinalysis cases. In close cases, counsel may decide, 
as a matter of tactics, to call an expert who will be more 
persuasive than a simple verbal assertion that has been judi
cially noticed. Moreover, when metabolite levels are 
marginally positive or some unique defense is raised by the 
defense, an expert’s explanation may be more critical. 

!- In the “routine” case, however, counsel may wish to con
serve funds and time by using the “formula”set out in this 
article. Indeed, counsel may further use this article as a ref
erence source. While the author has not provided an 
exhaustive listing of scientific references and studies, those 
cited are reputable and representative of the findings and 
conclusions in this spe&Iized discipline. If the judge de
clines to take judicial notice of the matters requested, 
counsel should attempt to use local personnel assets to cre
ate their own “Mustafa” expert who, with the help of the 
learned treatise doctrine, may prove the case without resort 
to an expensive outside expert who is often tied to a busy 
schedule. 

86 Id 

Appendix A 

Name of Laboratory: 
< A 


Unlt Speclmen Number: SSN of individual: 

Laboratory Accesslon Number: 

The following test procedures and findlngs apply to the above Identl
fled urine speclmen: 

1. The radioimmunoassay (RIA) lnltlal screen test for this sample was 
conducted on . 

(date) 
2. The RIA test revealed that the speclmen was positlve far (marljua
ne) (cocaine) ( 1 metabolites. 

3. The RIA test was confirmed by a gas chromatography/mass spec
trometry (GCIMS) on ‘7

4. The GC/MS confirmatory tes revealedthat the rpedmen was posl
tlve for the drug (metabolite) (1 1-nor-9-carboxy-delta-B
tetrahydrocannabinol) (benzoyiecgonlne) ( 

at a level of nanograms per milliliter (ng/ 

ml). 

5. The above metabollte identified by the GC/MS is produced by the 
metabolism of (marijuana) (cocaine) ( 3, a 
controlled substance. 

Certmcatlon 

I certify that I am a laboratory certifying official, that the laboratory re
sults summarized above and the attachedchain of custodydocuments 
and Instrument printouts were correctly determined and accurately re
corded by proper laboratory procedures as established by the 
Department of Defense and The Surgeon General of the Army. I fur
ther certify that l am the official records custodian of this labommy, 
that this form le a summarization of the attachedofficial records, whlch 
are prepared in the regular course of business of this laboratory, and 
which are true and accurate copies of the originals that are kept In the 
oificial files of this laboratory and maintained by me. 

Editorial Note 

The following articles by Major Earle Munns and Ms.Margoret Patterson address the recently published A m y  Regulation
215-4. Nonappropriated Fund Contracting. This regulation announces a new policy concerning bid protests of nonappropdated
find acquisitions Under this policy, the bid protest procedurefor an acquisition conducted by a nonappropriated fund (NAF)
contracting oficer diflers from the procedure used if an appropriated fund (APF) contracting o&er perfonns the acquirition. 

/? 
Major Munns argues that this distinction is vnnecessary. He contends that the fact that dn appropriated fund contracting

oficer makes the acquisition does not change the nature of the acquisition, and disappointed bidders should not be able to pro
test to the General Accounting Ofice (GAO) and the General Services Board of Contract Appeals (GSBCA). Major Munns 
believes that all protests involving Army NAF procurements should be resolved through an exclusive agency procedure. 
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Ms.Patterson states that the distinction in AR 215-4 h merely rejlective.of post-CICA Comptroller General decisions involv
ing nonappropriated find procurements She disagrees with Major Munns’ interpretation of the GAO decisions, and maintains 
that establishment of an exclusive agency procedure for handling all nonappropriated fund bid protests would not prevail over 
Comptroller General decisions. .-

The Army NAF Protest Procedure: Time for a Change 

Major Earle D. Munns. Jr. 
Instructor, The Judge Advocate General’s School 

Introdnction 
’ The Department of Army recently published Army Reg
ulation (AR) 215-4, Nonappropriated Fund Contracting,’ 
which supersedes chapter 21 of AR 215-1 and Department
of Army Pamphlet 2 154 .  It combines policy and proct
dural guidance for all acquisitions conducted by Army
nonappropriated fund instrumentalities (NAFI’s) into one 
comprehensive regulation. In addition to combining previ
ous acquisition guidance, it also changes acquisition policy. 
The regulation applies to all Army nonappropriated fund 
(NAF) contracting activities, except the Army-Air Force 
Exchange Service, the US.Army Reserve, the Army Na
tional Guard, and the ChaDlain’s Fund. 

One Of the most significant changes it contains is ’ new 
policy for and Processing “disa&nted bidder” Pro
tests. Under this policy, the bid protest procedure for @n 
acquisition conducted by a nonappropriatedfund 
contracting officer differs from the procedure used if an ap
propriated fund contracting Officer perfoms the 
acquisition. 

The regulation prescribes an exclusive agency procedure
for handling the protest when an Army NAF contracting
officer issues the solicitation. The NAF contracting officer 
must attempt to resolve protests through conferences with 
the protestor. If this is ‘unsuccessf~,the contracting officer 
must issue a written final decision that may be appealed to 
the installation commander or to his or her designee. No 
further appeals are permitted beyond the installation 
commander. 

Conversely, when an APF contracting officer issues the 
solicitation, the procedures set forth in Federal Acquisition
Regulation (FAR) Subpart 33.1, and its supplements ap
ply. ’ The procedures set forth in FAR 33.1 encourage 
resolution of the protests by the agency, but permit protests 

to the General Account‘ing Oace (GAO)s in accordance 
with GAO regulations, and protests to the General Services 
Board of Contract Appeals (GSBCA) in accordance with 
GSBCA Rules of Procedure. 

The decision to permit protests to the GAO and the 
GSBCA when an APF contracting officer issues a NAF so
licitation does not serve the best interests of the Army. 
Instead, the better course is to prescribe an exclusive agen
cy procedure to resolve all protests involving Army NAF 
procurements. 

Comptroller General Protest Decisions 

The new protest policy permitting GAO and GSBCA in
volvement when an appropriated fund contracting p5cer

a N U  based on an interpretationof 
the Comptroller General’s decision in Artisun Builders. 
Presumably, this policy is supported by the Comptroller -
General’s statement in Artisan Builders that when APF 
contracting o&mrsaccomplish acqubitjms for N m S ,the 
Comptroller General acquires bid protest jurisdiction over 
the procurement. 

A further assumption is that the Comptroller General 
.comatlY interpreted its bid protest jurisdiction under the 
Competition in Contracting Act. Therefore, why not tell 
the Army NAF contracting community to f O 1 h  already
established FAR bid Protest Procedures? 

An examination of the bid protest jurisdiction of the 
Comptroller General under the Competition in Contracting
Act, and an analysis of the ruling in Artisun Builders leads 
to the conclusion that an exclusive agency procedure to re
solve all bid protests is permissible. As long as the APF 
contracting officer acts solely as an agent of the NAFI, and 
uses only AR 2 1 5 4  acquisition procedures, the acquisition 

‘Army Reg.2154, Nonappropriated Fund Contracting (30 Mar.1988) [hereinafter AR 21541. 
*Id.para. 1. 

Id. para. 4 4 0 .  
Id. para. M a (  1). 
’Id.para. &ma(2). 
6TheGAO is also referred to in this article BS the Comptroller General.The Comptroller General will accept the protests forwwded to its offices under the 

”protcstprovisions of the new NAF contracting regulation. See 4 C.F.R.5 21.11 (1988):
5 21.11 Nonstatutory Protests 
(a) The General ACcdmting officemay consider protests concerning sales by a federal agency or procurements by agencies of the government other 
than federalagencies m defined in 5 21 .qc) if the agency involved has agreed in writing to have its protests decided by the General Accounting oflice. ,

‘ (b) AU of the provisions of these Bid Protest Regulations shall apply to any nonstatutory protest decided by the GeneralAccounting ORicc except for 
the provisions of Q 21.qd) pertaining to entitlement. 

1 ’AR 215-4, para. 4 4 h  was drafted in response to Artbun Buildem Inc.. Camp. Gen. Dec. E220804 (24 Jan. 86). 8 6 1  CPD 185 (heninafter Artisan 
Builders). See Patterson, ?%e New NAF Contracting Regulation, The A m y  Lawyer, Mar. 1988, at 12. 
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will be outside the bid protest jurisdiction of the Comptrol
ler General. 

The Comptroller General sustained the protest of unsuc
cessful offeror Artisan Builders even though the acquisition 
was conducted using nonappropriated funds. In the case, 
the Comptroller General stated that its authority to decide 
bid protests is based on whether the procurement is con
ducted by a federal agency, and is not dependent on the 
nature of the funds involved.* 

In Artisan Builders, the Comptroller General acknowl
edged that its bid protest regulations do not provide it with 
jurisdiction over NAF acquisition protests. Nevertheless, 
the Comptroller General asserted jurisdictian because the 
procurement was conducted by the Williams Aii  Force 
Base APF contracting officer, who used FAR procedures
and clauses. Thus, the Comptroller General viewed the 
facts of the protest as a violation of procurement statutes 
and regulations (the FAR) by a federal agency (the Air 
Force). 

This “two-prong” jurisdictional approach by the Comp
troller General should be the focus of any interpretation of 
Artisan Builders. ,The Comptroller General recognized spe
cific limits on its bid protest jurisdiction, stating there must 
be: (1) an alleged violation of procurement statutes or regu
lations; (2) by a federal agency.lo 

Under this reasoning, if the Air Force NAFI had 8ccom
plished tbe procurement using NAF contracting forms and 
procedures, the Comptroller General would not have had 
jurisdiction to consider the protest. The 6rst prong would 
not be satisfied as there would not have been an allegation
of a violution of the FAR. Under the provisions of the new 
& m y  NAF contracting regulation, NAF procurements by 
‘appropriated fund contracting otticers must follow NAF 
contracting procedures, and cannot use FAR proceduresand 

aid. ’ 
Id. 

10 Id. 

clauses. IZThus, Army policy. prevents the Comptroller 
General from assuming jurisdiction ub initio. l3 

Moreover, the Comptroller General in Arrisun Builders 
chose to ignore the application of the Competition in Con
tracting Act’s jurisdictional definition of “federal agency” 
,to this particular NAF procurement. Examination of the le
gal status of the Air Force NAFI in question should have 
led to the conclusion that the procurement was by und for a 
DODNAH, not a federal agency. The Comptroller Gener
al did not address the agency relationship between the Air 
Force NAFI and the APF contracting officer.The Solicita
tion was, after all, issued by an Air Force NAFI, not the 
Air Force. The construction services purchased were for 
the NAFI, not the agency. The mere use by the NAFl of 
APF contracting support should nbt change the ultimate 
conclusion that this procurement was conducted by a 
NAFI, not a federal agency. Hence, the second prong of 
the Comptroller General’s bid protest jurisdiction was not 
satisfied in Artisan Builders. 

. The key criticism is that the Artisun Builders decision did 
not properly address the two prongs of the Comptroller 
General% limited jurisdiction under the Competition in 
Contracting Act. Both prongs must be satisfied before the 
Comptroller General can assert bid protest jurisdiction over 
a i  acquisition, and in Artisan Builders the second prong, 
that the procurement wa.9 by a federal agency, was clearly 
not met. Even if the Comptroller General‘s analysis of its 
bid protest jurisdiction in Artisan Builders is presumed to 
be correct, the case should be narrowly interpreted and not 
form the basis for a new Army policy on NAF procurement 
protests. The argument to ignore Artisun Builders is but
tressed by the uncertainty in this area of the law created by 
subsequent Comptroller General decisions. I5  After the 
Artisan Builders ruling, for example, the Comptroller Gen
eral specifically reviewed whether its bid protest jurisdiction 

I’ Id See also Comp. Om. Dec. B-218198.6.85-2 CPD 1640(GAO held that its authority to decide bid protests is b a d  on whether the procurement is 
conducted by a federal agency and is not dependent on whether appropriated funds are involved. In the case, the procwmenta were conducted by Govcm
ment SeMca Administration travel management centcnr pursuant to the FAR and the Federal Property and Administrative Scrvlces Act (FPASA), 40 
U.S.C.A. 8 759 (West Supp. 1988). The agency approach was (erroneously) based on the belief that the Comptroller General‘s “settlement authority” bid 
protest jurisdiction was in issue.The Comptroller General did not address whether GSA travel centers arc “federal agencies.”).-
12AR 215-4, para. 3-11. 
l3  In a case decided on other grounds, the Comptroller General in dicta addressed the jurisdictional prong “viobtion of a procurement statute or regula
tion.” See Gin0 Morena Enterprises, Comp. Gen. Dec. 3-224235 (5 Feb. 87),87-1 CPD 167 percinaftcr Gino Moreno] (Comptroller General bid protest 
jurisdiction extends to a Lackland Air ForceBase concession agreement awarded by the Basic Military Training School (BMTS) commander. In the case, 
therewas no disagreement that BMTS is a federal agency. The Air Force contended that the Comptroller General was without authority to decide the pro
test because the agreement was not a procurement contmct. The Comptroller OQlcral denied the Air Force position.It did not matter how the arrangement 1 

was styled, the concession agreement was for Savices needed by the agency (BMTS) and thus constituted a procurement contract. In other words, thiswas a 
ftderal agency procurement.) This decision may lcad the reader to conclude that any acquisition by a federal agency involves a procurement contract, thus 
satisfying jurisdictional pmequisitcs. Even if the Comptroller General is correct, this does not settle the “violation of procurement statute or regulation” 
jurisdictional prong discussed herein. The teaching point of Gino Morema and Artisan Builders is that the hvo jurisdictional prongs arc interdependent. If the 
protest deals with a federal agency procurement, then the agency cannot successfully argue it did not violate procurement regulations. Conversely, the 
Comptroller General has never held or otherwise stated (indicta) that a purchase by a DODNAFI using NAF procedures involves a procurement contract. 

I
, 
1 

“See Comp. Gm. Dec. E22961 1.2 (8 Dec. 87), 87-2 CPD a 568. (The Comptmllcr Oeneral dismissad the bid protest, holding that, even though the pro
posed contract was to be Bnanced with Department of Housing and Urban Development appropriated funds, the solicitation w s  issued by the Colville 
Indian Housing Authority, which is ckarly not a federal agency). 
‘’See Comp. Gen. Dac.B-227811(8 Oct. 87), 87-2 CPD 1345. (The Comptroller Omeral held that the Bonneville Power Administration comes within the 

statutory definition of a federal agency subject to CICA. and is therefore subject to the Comptroller General‘s bid.protestjurisdiction. B O ~ e Y i l l ~ ’ 8argument I 
that its procurements are not subject to the Comptroller h e r a l ‘ s  protest jurisdiction because Bormeville does not use appropriated funds was determined 
without merit. In fact, the funds in question are generated from rate payas and are not nonappropriatod funds, but rather are a ”continuing appropriation”); 
see a h  64 Comp. Gen. 756 (1985), 85-2 CPD 146 (The Comptroller General‘s bid protest authority extends to any “federal agency” as that term is used 
in the Federal Property and Administrative Services Act of 1949. B a d  on a review of CICA and its legislative history, the term ‘Tederal agency” includes 
wholly owned government corporations such as the Tennessee Valley Authority.). 
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extended to DOD NAF procutements, and concluded that 
it did not. l6 

Comptroller General Bid Protest Authori 

Prior to enactment of the Competition in Contracting 
Act and implementing bid protest regulations, isthe 
Comptroller General decided bid protests based solely on 
its authority to adjust and settle government accounts. I9 

There existed no separate statutory authority permitting the 
Comptroller General to decide bid protests. Accordingly, 
the Comptroller General’s authority extended only to pro
tests involving appropriated funds. , 

meamptition In Contracting Act statuto& 
authority for the Comptroller General to decide bid pro
tests, were defined as: “A written objection by an 
interested party to a solicitation by an (sic) Federal agency
for bids or proposals for a proposed contract for the pro
curement of property or services, or a objection by 
an interested party to a proposed award or the award of 
such a cmtmct.’’ 10 terms, under the ampti
tion In Contracting Act and the implementing Bid Protest 
Regulations, the Comptroller General considen protests 
that involve solicitations issued by or for federal agencies 
for the procurement of property or sedces,22Thus, a dk
appointed bidder must allege that a federal agency violated 
procurement rules. Is an Army NAFI a federal agency for 
purposes of this statute? 

For purposes of the Comptroller General’s bid protest 
authority, “federa] agency” has the m e  meaning found in 
the Federal Property and Administrative Services Act of 
1949,23 which defines the term as including ‘‘any executive 
agency or any establishment in the legislative or judicial 
branch of the government.”~4 The Comptroller GeneraI re
states this definition in its Bid Protest Regulations: 
“ ‘Federal agency’ means any executive department or hde
pendent establishment in the executive branch, including 
any wholly owned government corporation, and any estab
lishment in the legislative or judicial branch, except the 
Senate, the House of Representatives and the Architect of 
the Capitol and any activities under his direction.”25 

l6 Comp. Gen. Dec. B-225959 (6 Feb. 87) [hereinafter E-2259591. 

Army NAFi‘s, which are created by the ArmytZ6do not 
appear to be “federal agencies” for purposes of the Comp
troller General’s bid protest authority. They are not an 
Cxecutive department or independent establishment in the 1 

executive branch but rather exkt and operate solely by di
niectionof the Secretary of the Army.27They.are not a 

wholly owned government corporation. Accordingly, Army
NAF procurements are not subject to the Gen
eral‘s Bid Protest statutory jurisdiction. 

In a recent unpublished opinion,28 the Comptroller Gen
era1 agreed with this conclusion, stating that its Bid Protest 
Regulations provide that procurements by “nonappropriat
ed fund activities” are beyond its protest jurisdiction, and 
that the term “nomppropriated fund to the 
entities such as Department of Defense @OD) NAFI’s. 
statkg in the opinion that DOD NAFI’s are not created by 
congress, but instead by military departments themselves,
the Comptroller General held that DOD NAF procure
ments “are beyond OUT bid protest jurisdiction, since they 
are not ‘federal agencies.’”29 An A m y  NAFI is therefore 
not a federal agency for the Purposes of the Comptroller
General‘s statutory protest jurisdiction. Will the purchase
of goods Or services by an h Y NAF using Prm
dures permit a protestor to allege a Violation Of 
Procurement statutes or regulations? 

The Comptroller General‘s statutory protest jurisdiction
requiressthat a disappointed bidder allege more than that a 
federal agency did something (in error). The Comptroller 
General‘s bid protest jurisdiction is limited by the Competi
tion In Contracting Act to those protests also alleging “a 
violation of a procurement statute or regulation.”M The 
question then becomes whether the jurisdictional concept of #

“violating a procurement statute or regulation” extends to 
A m y  NAF procurements using only Army NAF procure
ment policies and procedures. f i e  Comptroller General has 
not yet decided this question. The legislative history3‘ of 
the Comptroller General’s statutory bid protest authority 
suggests that the answer is “no”. In any event, the Army 
decision to have NAF protests decided by the Comptroller 
General is premature. 

l7 31 U.S.C.A.85 3551-56 (west Supp. 1988) merekjfter Competition,In Contracting Act]. 

“ 4  C.F.R. part 21 (1988) [hereinafter GAO Protest System]; see Office of General Counsel,Bid Protests at GAO: A Descriptive Guide (3d ed. 1988). 

l9 31 U.S.C. 5 3526 (1982); see Cibinic and Lasken, The Comptroller General and Bid Protests. 38 Geo. Wash. L. Rev. 349 (1970). 


Pub. L. 98-369, Title VII, 5 2741(a), July 18, 1984,98 Stat. 1199 amended Pub. L. 99-145, Title ?h.5 1304(d), Nov. 8, 1985.99 Stat:742 [cod$& at 
31 U.S.C.A. 6 3551(1)(3) (West. Supp. 1988)] [hereinafter Pub L. 98-3691. I 

. .  
21 GAO Protest System, SUPMnote 18. 
z 2 G A 0Protest System, supra note 18 at 5 21.1; see Comp. Gen. L k .No. B229611.2 (8 Dec. ,1987), 87-2 CPD 7 568. 
23 40U.S.C.A. 5 472(b) (1985). 
%See 31 U.S.C.A. 5 3551(3) (West Supp. 1988). 
2s GAO Protest System, supra note 18 at 5 21.q~) .  
%Army Reg. 215-1, Morale, Welfare, and R&reation-Admhistratim 
Instrumentaalitia, Chapter 1. (20 Feb. 1984). 
z7 While NAFI’s do not fall withim the definition of “federal agency’’ i itim in Contracting Act9 they are federal instrumentalities for mOSt 
other pu’posps. In particular, NAFI’s share the sovereign immunity of the Federal Government. Standard Oil Co. v. Johnson, 316 U.S.481 (1942). 
”E-225959, supra note 16. 
29 5225959, supra note 16. The facts in the case did not involve a NAF acquisition conducted by an APF contracting officer. As with other GAO opinions, p 
the p d e n t i a l  value of this case is the interpretation of the Comptroller General‘s statutory protests jurisdiction. 
’O  See 31 U.S.C.A.9 3552 (West Supp. 1988). 
”See 1984 U.S. Code Cong. and Admin. News 697 [hereinafter Leg. Hist.]; see a h  H.R. R&. No.98-861,98th Cong., 2d S a .  1435 [hereinafter Confer
ence Committee]. 
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AR 2 1 5 4  also requires that ulI Army NAF procure
ments be processed using the procedures of that regulation 
and any kture directives issued by the United States Army

1 Community and Family Support Center NAF contracting
officer. Although APF contracting officers are authorized to 

f". assist in NAF procurements,32 they are not permitted to 
use FAR procedures or the DOD or Army FAR supple
ment procedures in NAF procurements. Instead, they must 
assist in the procurement using only the Army regulatory
procedures.33 This policy directive appears to be directed at 
the jurisdictional prong "violation of ti procurement statute 
or regulation." It would logically buttress the argument
that the APF contracting officer is;a mere agent of the 
NAFI. Thus, the nucleus of a defense to the Comptroller 
General's protest jurisdiction over NAF procurements is 
formed. Unfortunately, the other policy decision, which 
permits protests to the Comptroller General when the APF 
contracting officer conducts the acquisition, would aeem to 
vitiate this defense. Is this defense valid as evidenced in lan
guage of Competition In Contracting Act pravisions and 
legislative history? J 

The Competition In Contracting Act was designed W in
crease the use of competition in government contracting
and to impose more stringent restrictions on the awarding 
of noncompetitive contracts. "Full and open" became the 
agency standard for competition, and the primary enforce
ment mechanism was a strengthened bid protest system. 3s 

Congress amended the Budget and Accounting Act of 
1921 36 to provide the Comptroller General with a statutory

I authority for its bid protest function. The framers of the 
Competition In Contracting Act intended that the GAO 
Protest System enforce the mandate for competition. 37 The 

p, system permits the Comptroller General to make determi
nations in procurement protests, and initiate action against 
solicitations and awards that violate federal procurement
policy. The unlawful action^'^ that Congress focused on 
were plainly addressed in the Competition In Contracting
Act and other procurement statutes. It does not appear that 
Congress contemplated that deviations from AR 215-4 dur
ing the course of an Army NAF procurement be included 
within the meaning of "unlawful actions." Rather, it is 
more logical to infer that the intent of Congress was that al
leged violations of AR 2 1 5 4  be handled by the Army
because Army NAFI's and their operations are the sole re
sponsibility of the A m y .  39 

This is further supported by the fact that the Comptroller 
General did not receive exclusive authority to decide all bid 
protests. There was no intent, for example, that the a m p 

ller General decide matters dealing with the Small 
Business Administration's responsibilities to h u e  Certifi
cates of Competency to smal l  businesses.'O There appears 
to be no intent to permit a disappointed bidder or offeror on 
an Army NAF procurement to Ble a protest with the 
Comptroller General. The term "procurement statute or 
regulation" does not necessarily include AR 215-4. , 

The best interests of the Army mandate opposition to 
Comptroller General protest jurisdiction ,over N A F  
procurements. The language of Competition In 'Contyting 
Act provisions and its legislative history reflect Congres
sional intent that the 4Comptroller General's protest
jurisdiction is strictly limited, and does not extend to *y 
NAP Procurements. The Army should accordirigly adopt a 
new NAF protest policy mandating an exclusive agehcy 
procedure to resolve all protests involving Army NAF 
procurements. 

GSBCA Bid Protest Authority 

When an APF contracting officer conducts an acquisition 
for an Army NAFI, the new NAF protest policy permits 
protests (involving ADP solicitations) to the GSBCA. The 
Competition In Contracting Act gave the GSBCA" bid 
protest jurisdiction over all federal agency automatic data 
processing (ADP) acquisitions conducted under the Brooks 
Act." This was to be a three year trial period, but after on
ly  t w o  years ,  the  Paperwork Reduct ion '  and 
Reauthorization Act made the test program permanent. 
The Paperwork Reduction and Reauthorization Act 43 also 
expanded the definition of ADP and granted the GSBCA 
authority' to determine its own jurisdiction. Does GSBCA 
protest  authori ty  extend t o  A r m y  N A F  A D P  
procurements? 

An interested party may protest to the GSBCAu an 
ADP acquisition that is subject to the strict acquisition re
quirements of the Brooks Act and the Federal Information 
Resources Management Regulation (FIFWR). 45 The Gen
eral ServicesAdministration (GSA) has not yet determined, 
however, whether MIDNAFI ADP procurements are sub
ject to these requirements. Moreover, the GSBCA has not 
required DOD NAFI's that are procuring ADP to do so 

32 Army Federal Acquisition Reg. Supp. 1.9003, Acquisitions Using Nonappmpriated Funds, authorizes APF contractingofficers to provide acquisition sup 
port to Army NAFI's. 
33- 2 1 M ,  para. 3-11. 
34 Leg. Hist. supra note 3 1. 

"Id. 

"31 U.S.C.A. 4 3702 (West Supp. 1988). 

37Leg.Hist., supm note 31, at 697. 


361d.at 2123. 

391athis regard, h y NAFI'a are created under authority granted the Secretary of the Army. See I O  U.S.C.A. 0 3013 (west Supp. 1988). 


"Leg. Hist., supm note 31; Compctitioa In Contracting Act, supra note 17. 


31 U.S.C.A. 8 3552 (West. Supp. 1988). 

"40 U.S.C.A. 8 759(f)(1) (West Supp. 1988) [hereinah BrooksAct]. 


f i  	 "Pub. L. No. 99-M0, 100 Stat 1783-342 (1986); Pub. L. No. 99-591, Title VIII, 4 B21-825, 100 Stat. 3341-342 (1986) (codified at 40U.S.C.A. 0 75901) 
(west Supp. 1988)). 

4.1 Brooks Act, supra note 42. 
"41 C.F.R ch. 201 (1987) (hercimfmFIRMR]. The General Services Administration regulation which controls the management and acquisition of infor
matioa wums by mast federal agencies. 
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under Section 111 of the Federal Property and Admhistra
tive Services Act,46 and therefore confer bid *protest 
jurisdiction on the GSBCA. 47. 

The Department Of Defense has not stated that Amy
NAFl's must comPIY with the acquisition requirements in 
the Brooks Act and the FIRMR when acquiring ADP." 
The FAR states that those ADP acquisition protests not 
subject to the Brooks Act and the FIRMR ''play not be 
heard by the GSBCA, but may be heard by the agency, the 
courts, or the GAO.49 

Although the GSBCAhas not yet decided whether DOD 
NAF procurements are subject to its bid protest jurisdc
tion, and the GSBCA'S jurisdictional authority appears to 
extad to Bt least Some ADP acquisitions, X, the GSBCAju
risdictional authority should not extend to DOD NAF 
AI)P acquisitions. DOD NAPS are not federal agencies
that must conduct ADP acquisitions under the provisions
of the Brooks Act. They are not, therefore, in the same cat
egory as the acquisitions for the Office of the Comptroller
of the Currency that were the basis for the decision in 

Mountain Trading The Amy policy
in AR 2 1 5 4  that' consents to GSBCA jurisdiction over 
some NAF procurement is premature*
procurement protests should be resolved through an exclu
sive agency protest procedure. The propnent Of AR 2154 
agrees with this conclusion.52 

A forthcoming change to AR 2 1 5 4  will establish a new 
policy for handling Army NAF ADP protests.S3 The 

"Brooks Act, supra note 42. 
47 Id. 
4BSeegenerally AR 215-4, supra note 1. 
49 FAR 33.1OS(a)(l); see Brooks Act, S U ~ Mnote 42. 

change will specify that NAF ADP acquisitions will be ac
complished only by NAF contracting officers using NAF 
procurement procedures. The Army policy adopted in AR 
2 1 5 4  that consents to GSBCA jurisdiction over NAF I. 

ADP procurement protests will be deleted. The new protest 
rc4policy will prescribe an exclusive agency procedure for 

proccsshg NAF ADP protests. 

Conclusion 

:.The A r m y  policy decision on NAF acquisition protests 
has the potential to increase litigation for the Army. The 
number Of NAF acquisitions, to include combined NAF 
and APF acqUiSitiOnS, is UIlWUnted but Si$lifimt.Given 
limited personnel and fiscal resources, it does not make 
Sense to increase that Workload d e s s  We have fa An Urn-
CY procedure where installation contracting officers and 
inStdlatiOn commanders finally reSOlVc such protests is 
therefore desirable, and clearly more economical. 

Based on the above analysis of the issues, Army NAFI's 
not be held to the strict bid procedures set 

forth In FAR Subpart 33.1 and its supplements. There is 
precedent the GAO that DOD NAm,s are not federal 
agencies and thus not required to follow the bid protest 
proctdures set forth in the There is a strong indica
tion that the GSBCA will make the same determination. 
The Army should, therefore, develop and use an exclusive 
agency procedure for finally resolving aII NAF procure
ment protests. 

/

"See Rocky Mountain Trcrding Co.,GSBCA No. 8958-P,87-2 BCA fi 19,840 [hereinafter Rocky Mountain Trading Compcrny]; See a h  M u m ,  Acquisition 
of ADPE by DOD Nonappropriafed Fund Instrumentalities,n e  A m y  Lawyer,Jan. 1988, at 31. 
"OSBCA NO.E958-P,87-2 BCA 19,840. 
s2Telephone conversation with Ms. Patterson, Att d k x ,  Contract Law Division, m J A 0  
53 Id. 

In Defense of Army NAF Bid Protest Procedures 

Margaret K. Patterson 

Attorney-Advisor, Contract Law Division, Ofice of The Judge Advocate General 


Purpose Behind the Regulation 

The guidance set forth in Army Regulation 215-4,
Nonapprop,.&ed Fund Contracting,I concerning bid protest 
procedures was, and is, intended to be just that: guidance
for the field on how to process bid protests.2 By distin
guishing between procurements accomplished by 

nonappropriated fund (NAF) contracting officers and those 
accomplished by appropriated fund (APF) contracting of
iicers, the regulation reflects the current law set out in 
Comptroller General decisions.3 For our purposes, it is ir
relevant whether the Comptroller General correctly 
assessed the scope of his jurisdiction under the Competition 

-'Army Reg. 215-4, Morale, Welfare, and Recreation-Nomppmpriated Fund Contracting (9 Dec. 1987) [hminaffa AR 21541. This was originally is
sued BS a separate publication, but is now contained in the MWR UPDATE. 

In reality, although no figures are routinely collected, bid protests are not very prevalent in NAF procurements. This may be because,by and large, the 
average dollar value of a NAF purchase tends to be low (typically less than $25,000). 
'See Patterson, The New NAF Contracting Regulation. The A m y  Lawyer, Mar. 1988 at 12, where the purpose behind the new NAF Contracting Regula
tion has been explained. 
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in Contracting Act,4 or whether some arguments might be 
made in an appropriate GAO protest. The proponents of 
AR 2 1 U 5  recognized that the Anisun Builders6 decision 
in 1986 changed the way the GAO was looking at its juris
diction over NAF procurements, and felt that contracting 
officers who were accomplishing NAF procurements 
needed definitive guidance on what to do if a bid,protest 
was received. The proponents did not“fee1the c 
officers would be well served by merely presenting them 
with a position to argue before the GAO in rn attempt to 
convince it that its interpretation d CICA was wrong.’ If 
the bid protest procedures of AR’215-4 have created any 
additional burden foi the h y ,  at least no significant ill ef
fects have been felt at the Bid Protest Branch of the office 
of The Judge Advocate General, where bid protests before 
the GAO involving nonappropriated funds have come to 
the grand total of four since the inception of CICA 6id pro
test procedures on 15 January 1985. (During this sde‘ t ime 
period, overall bid protest volume averaged about 250 per 
YW.1 

Exclusive Agency Procedure 

The notion that the Community & Family Support 
Center should have prescribed an exclusive agency proce
dure in AR 215-4 to resolve all protests involving Army 
NAF procedures (those issued by both NAF and APF con
tracting officers), and thereby could have managed to avoid 
the Comptroller General’s jurisdictional grasp, may be a p  
pealing, but is erroneous. Agency regulations do not 
supersede or control the scopeof the Comptroller General’s 
jurisdiction. Major Munns argues that the provisions of AR 
215-4, in and of themselves, grant the GAO bid protest ju
risdiction. This argument is mistakenly based.on the new 
Comptroller General rule,’ which provides that the GAO 
may consider protests by agencies of the government other 
than federal agencies, if that agency has agreed in writing 
to have its protests so decided. Obviously, the unilateral 
provision in AR 215-4, which does nothing more than re
flect what the GAO has already told us, certainly does not 
rise to the level of an “agreement in writkg”; for oqe thing, 
there is no meeting of the minds such as is necessary for an 
“agreement.”Io 

‘31 U.S.C.A.Q# 3551-3556 (West SUPP. 1988) [he- CICA]. 

’APF Contracting Omcer as Agent of NAFI 
While ‘I agree that NAFI’s themselves,are not fpderal

agencies for the purpose of the Comptroller General’s statu
tory bid protest jurisdiction, this does not diminish.the 
Comptroller Oeneral‘s holding in Artisan. A r W n  says it is 
a procurement by a federal agency if it is accomplished by 
an appropriated fund contracting officer. Whether the pro
curement is being accomplished for the benefit of a NAFI, 
and whether the NAFI itself is a federal agency, are irrele
vant to the jurisdictional issue as far as the Comptroller
General i s  cuncerned. 

Although I also agree that procurements for a NAFI 
should be outside the scope of the Comptroller General‘s 
protest jurisdiction if they are accomplished by the APF 
contracting officer as agent for the NAFI, and only nodap 
propriatcd funds are used, the Ace Amusements. h c .  
decision k1 makes it clear that the Comptroller General does 
not see it that way. That decision involved an RFP issued 
by the Ft. Hood Contracting Division,Directorate of don
tracting Activities. The GAO said,citing Artisun, “We have 
jurisdiction over this protest, even though the procurement 
is for a NAF activity, because the procurement is conduct
ed by the Department of the Army, a federal agency.” 

In addition, the Comptroller General’s recent afiirma
tion l2 that procurements by nonappropriated fund 
activities are beyond his bid protest jurisdiction is perfktly 
consistent with the holding in Artisun that a procurement 
by an appropriated fund contracting officer, for or on behalf 
of a NAFI, i s  not a procurement by a DOD NAFI, but 
rather,a procurement by a federal agency. 

Use of FAR Procedures 
In deciding the jurisdictional issue, the Comptroller Gen

eral considered it irrelevant whether the APF contracting
officer used Federal Acquisition Regulation (FAR)l3 proce
dures and clauses. 

In Artisun. the contracting officer may have used FAR 
procedures and clauses, although the published decision 
does not indicate whether that was the case. I4  If the Comp
troller General was applying a “two-pronged” test, he did 
not emphasize this in his decision, to say the least. The only 
possible basis for the two-pronged interpretation of Artisan 
might be the portion of the decision stating that “since this 
procurement was conducted by the base contracting officer 

Deputy Chief of Staff for Personnel (DCSPER), acting through a Bcld operating agency, the US A m y  communi^ & Family Support Centa (CFsc). 
6Comp. Gen. Dec. B-220804 (24 Jan. 19861,861 CPD 185. Referred to hereinaft+rBS Artiran 

‘At least one other seervice appcars to agree with the Army’s approach. The Air Force is in the process of revising its NAF contracting reputation. fl 
176-9. to reflect the GAOs assumption of bid protest jurisdiction over NAF purchases made by a federal agency. 
‘Then again, it may not. There arc those in the Army who arc of the opinion that the GAO is not necessarily an undesirable forum for nsolution of pro
tests. Of 702 protests ffled against Army procurements in FY 87, only 29 were rustained by GAO. 
’Code of Fedtral Regulations, Part 21. Title 4 (15 Jan. 1988) at scction 21.11. 
lo& Black‘s Law Dictionary definition of “agreement.”See also Lwnard v. Marshan, 82 F. 396. 399. 
I’ Comp. Oen. Dec. E222479 (14 July 1986), 86-2 CPD 165. 
'*Camp. Ocn. Dec. B-225959 (6 Feb. 1987). 
I3 FederalAcquisition Regulation ( 1  Apr. 1984) [heranafter FAR]. 
14Arrisan citcs T.V.Travel, Inc., et al.,-Request for Reconsideration, Comp. Gen. 5218198.6 et a1 (10 Dec. 1985): 85-2 CPD 7 640 as p d e n t .  The 

k u e  in T.K Trawl (which involved no expenditure of appropriated funds) w w  whether the complaint concerned a pnxwment  contraft for property M 
cervices. While the GAO did discuss the FAR and FPASA’s applicability to this procurement, it appeared b be for the purpcrsc of d e t d n i n g  if, in fact, 
this was a procurement subject to applicable procurement laws. There is nothing in the decision to indicate that use of nonappropriatad fund contracting 
procedures would have made any difference. 
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at Williams Air Fora Base, and since Artisan alleges that 
the Air Force, a‘federal agency, violated the federal pro
curement statutes we have jurisdiction:" 

= - Even if the tablished a two-pronged 
test, it is still quite a leap to treat the term “federal prwure
merit statutes and remtions” ‘FAR*Bs 
It would be difficult to argue lthat the Nonappropdated 
Fund Contracting =‘Nation is not also a federal procurt
ment regulation, as it is’ published by the authority of the 
Secretary of thC Army, and is expressly authorized by the 
Army FAR Supplement (AFARS). I’ Furthermore, AR 
215-4 incorporates various FAR provisions by reference 
and Virtuauy mimics others. l6 Because of this, it is also not 
a fair statement that the contracting oficer is not permitted 
to use FAR procedures and clauses when accomplishing a 
NAF procurement. The other reason is that paragraph 
3-1 1 of AR 2 1 5 4  actually does not prohibit using FAR 
ClaUSeS. It iS written more in tellllS Of hVOCatiOn to Use 
NAF prccedures and clauses.There are still gaps in NAF 
guidance where the contracting officer has no alternative 
but to turn to the FAR for guidance,when this would not 
violateAR21sl.  . 

Perhaps Artfian does not clarify what was included with
in the scope of a violation of “procurement statutes and 
regulations” because the Comptroller General was not es
tablishing this as’ one of the prongs of the so-called “two-
Pronged’’ requirement. Later decisions -this out, in that 
they do not follow the “violation of federal procurement 
8tatute or regulation’’ language. Rather, they speak in terms 
of taking jurisdiction solely because the procurement was 
conducted by a federal agency. In fact, later decisions com
pel the conclusion that there is no situation involving a 
procurement accomplished by an appropriated fund con
tracting officer where GAO will not take jurisdiction.1 

In Flexsteel Industries, Inc; Lea Industries, Inc, I7 which 
involved a Department of State procurement, the bepart
ment of State contended that the OAO had no jurisdiction 
because the Department was exempt from the Federal 
property and Administrative Services Act (FPASA)l8 and 
FAR.The Comptroller General held that his bid protest ju
risdiction was not affected by the extent to which an agency 
may be covered by FPASA and FAR. The Department of 

te that it was a federal agency: 

’’ the Air Force =pedthatGAo h d  I10 jlUkdiCtiOn to decide the protest because the 
concession agreement in issue was not a procurement con
tract. The Comptroller General responded by asserting its 
jurisdiction under CICA, basing the decision on the fact 
that the conCession agreement was awarded by the Base 

I~ ~ A F A R Si.90d3. 

16See.rg., paras 4-2 and 4-42, AR 2154. 

Military Training School at Lackland Air Force Base, un
disputedly a federal agency. The OAO also pointed out that 
theiconcession agreement’is a contract for services under 
wkch the agency would satisfy its needs, and therefore is aproc\liement conkact.B~~~~~ funds were not 
irivolved,and the GAO r & o a e d  that procurement --. 

etaturn are not appl&b]k,** it held t h t  in such a situation, 

it would review the actions taken by the agency to deter

dne whether are taonab]e.W Thus, the FAR 

not apply in order for GAO to have jurisdiction. 


The above proposition was reaffirmed in TLM Marine, 
Inc., a protest against a solicitation issued by the Mari
time Administration (Marad) for custodial services for 
offshore drilling units. TLM complained that the solicits
tion did not comply with FAR. Marad questioned GADS 
jurisdiction, asserting that it was not bound by WASA and 
its implementing regulations, and no appropriated funds 
were involved. GAO concluded it had jurisdiction, saying: 

The authority of this office to decide protests is , 

based on 31 USC sec 3551 et seq. (Supp. I11 1985)
under which we are to decide protests filed by interest
ed parties challenging solicitations issued by federal 
agencies for proposed contracts for property or 
services or the awards or proposed awards of such con
tracts [citing Artisan]. The solicitation m this case was 
issued by>Marad,which no one contends is not a feder

. al agency. . . . Further, for purposes of our protest 
jurisdiction, it does not matter the extent to which the 
procurement statutes and regulations may apply [citing 
Geno Moreno]. . . . -In fact, in the above case, GAO agreed with Marad that 

they were exempt from strict compliance with FPASA, 
CICA, and FAR because of their broadly worded statutory 
duthority to conduct procurements. 

There ‘are numerous’other decisions that serve to further 
d i h i s h  the validity of the so-called “two-pmngtd” juris
dictional interpretation of the Artisan decision. In CPT 
Text-Computer GmbH, 21 the Comptroller General held 
that he had jurisdiction under CICA over a bid protest con
cerning a procurement of ADP where the solicitation was 
issued by the US Army Contracting Agency, Europe, even 
though the end user was a NAF activity and no APF was 
involved. Citing Artisan as a precedent, GAO said: “As we 
explained in that decision, our jurisdiction under CICA ex
tends to bid procurements conducw 
by any federal agency , , . .’ 8  23 

The Comptroller General’s jurisdiction over NAF 
procurements conducted ‘by a federal agency, after Artisan, 

. .  
”Comp. Om. Dec. B-221192, B-221192.2 (7 Apr. 1986). 86-1 CPD 7 33’1. This was a combined protest submitted through a manufacturer’s 

representative. 
l s 4 0  U.S.C.A. 8 471 et. seq. (West Supp. 1988). 
19Comp.Czen. Dec. B-224235 (5 Feb. 1987). 87-1 CPD n 121. 
20Comp. aCn.Dec. E226968 (29 July 198Q 87-2 CPD ,111. r“ 

&up. otn.Dec. B-222031.2 (3 July 1986). 86-2 CPD 129. 
“See Brunswick Bowling & Billiards Corp., Comp. den. Dec. E224280 (12 Sept. 1986), 86-2 CPD 9 295; Barbarossa Rdsestrvice GmbH.Comp. Qcn. 
Dec. E225641 (20 May 1987, 87-1 CPD 7 529; International Line Builders-Rdderatim, B-227811.2 (10 Nov. 87). 87-2 CPD g 472. 
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became so well-established that later decisions contained 
only footnote discussions of jurisdiction. * 

ADP Procurements 
It is true that AR 215-4 will, in the R,

UPDATE contain a provision that ADP procurements arc 
to be accomplished ody  by NAF contracting officers, using
NAF procedures. That guidance, however, did not result 
from criticism against the bid protest procedures of AR 
215-4. Rather it responded to the Ibng-recognized premise 
that particular guidance was needed in the area of ADP 
procurement and, to the .extent that accomplishment of 
ADP procurements only by NAF contracting officers could 
avoid GSBCA bid protest jurisdiction, it was prudent to do 
80. 	It is important to remember that the GSBCA (unlike 
the GAO) has not yet had to decide whether it  has jurisdic
tion over a nonappropriated funded procurement of ADP 
accomplished for a DOD NAFI by either an APF or NAF 
contracting o5cer. Admittedly, AR 2 1 5 4  could have 

required 411 nonappropriated funded procurements to be ac
complished by a NAF contracting officer and thereby 
avoided the bid protest jurisdiction of the GAO. To require 
this for all NAF procurements, however, would have been 
hpractical and.would have created an immenseburden (in 
t e r n  of personnel, resources, training and Headquarters 
expenses) 0x1 the NAF contracting 05cers at the CFSC 
Contracting Division to accomplish procurements above 
the warrant level of the local NAF contracting dlicer.a 

Conclusion 

One should liot conclude that the bid protest procedures 
contained in AR 215-4 “do not serve the best interests of 
the Army’’ simply because one does not like, or agree with, 
the Comptroller General’s decisions. It surely would not 
serve ,anyone’s best interists to ignore ,or misinterpret the 
current opinions concerning jurisdiction over NAF bid 
protests. 

uMinoncsia Media Distributors. Inc., Comp. Oen. Dec. E222443 (16 July 1986), 66-2 CPD 172; Martin Adverlising Agency, Inc., Comp. Qen. Dec. 
E-225347 (13 Mar. 1967), 67-1 CPD 7 285. 

See para 3-12, AR 215-4, which provides CFSC ContractingO&m (who hold higher dollar NAF warrants) may be requested to assist in NAFprocure
ments over the dollar warrant level of the local NAFcontracting o b .  

United States Army Legal Services Agency 
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A Defense Perspective of Uncharged Misconduct Under R C M ;  1001(b)(4):What is Directly Related 
to an Offense? 

Introduction 

“The defense attorney should recognize that the SentenC
ing S W F  is the at Which form Y ddendants themat  
important service of the entire proceeding can be per
formed.” These words are particularly appropriate in 
court-martial practice where sentencing procedures are 

I . 

firmly rooted in the adversarial tradition. Recently, there 
has been a significant trend toward adoption of a more open
forum for s e n ~ ~ g , ~exempmed by the pmen
tencing report. The arguably neutral objective 
promulgated by the A m y  Court of Military Review in 
favor of allowing the sentencing authority to consider all 
the facts necessary to fashion an individualized sentence 

18 American Bar Association Standards for Criminal Justice 8 6.3(e) (2d cd. 1986 supp.). 
‘Some examples of government overreaching an demonstrated 85 follows. &vmMcnt trial c o d  often argue that the rules of evidence am relaxed dc
spite the prcsence of Rule for Courts-Martial[bminafter R.C.M.] 1001(c)(3). Manual for Courts-Martial, United States. 1984 MCM, 1984 or 
Manual]. Similarly,when the desof evidence stun to preclude the admion of certain evidence, the govanmcnt has been given the option to neck admis9i
bility not only througb a pertinent military rule of evidence, but also “under a less stringent sentencing Mc” U d t d  States v. Anderson, 25 MJ. 779,780 
(AC.M.R1988). In dFcct. RC.M. provisions am made to bccomc rules of evidena.The above decision rrflects a judicial attempt to rcformulatc the Manu
al provisions into a more Bcxiilc pmcess. Unfortunately, attempts to M y  anbract the federal mtencingpractice into the administrationof militaryjustice 
arc not logically cohmnt. Anide from the philosophical orientation of each rcspedive system, thm am miow lrtructural differcnccs in both the constitu
tional and statutory developmentsof each system of jurisprudence. Finally, assimilating the prcseatcnet seems to bc counterproductive as the Fedtral 
government is currently attempting to modify the discntiona~~powers of the Federal judiciary by adapting nentcncing guidelines in an &Tort to insure that 
individuals a n  uniformly punished for their crimes. 

United States v. Wright, 20 M.J.516,520 (A.C.MIL 1985) (It is necessary to know ‘%he offender ua whole person” in order to obtain M individualized 
smtence.). 
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radically challenges the adversarial nature of our sentencing 
proceedings. What is often not stated, but is well’under
stood h the rhetoric of individualized sentences, is that the 
vast majority of individuals who have committed Chargea
ble denses lack the sterling character necessary to benefit 
from this new doctrine of openness. The defense response 
must invariably be that the rules of procedure and evidence 
should seek to fashion an individualized sentence for the 
crime committed, not necessarily for the individual who 
happens to have committed the crime. 

In preserving the adversarial sentencing practice envi
sioned by the drafters of the Munuul from judicial attempts 
to emulate a federal presentence report, Rule for Courts-
Martial bereinafter R.C.M.] 1001@)(4) represents the ma
jor battleground. It provides in pertinent part: “Trial 
counsel may present evidence as to any aggravating circum
stances directly relating to or resulting from the oflenses of 
which the accused has been found guilty.”’ This article fo
cuses upon aggravation evidence that may be submitted by 
way of matters “directly relating to” an offense of which an 
accused has been found guilty.6 

* First Line of Defensdpecificity -
The rules of evidence applicable in courts-martial for the 

government are not relaxed during sentencing.’ In other 
words, the Munuul provisions contained in R.C.M. 1001(b) 
are neither rules of evidence nor their substitutes. R.C.M. 
1001@) and (f) merely define potentially relevant items ta 
which the rules of evidence must be applied to determine _. 

their ultimate admissibility. . I 

To effectively limit the impermissible use of R.C.M. 
1001(b), defense counsel must require trial counsel to define 

‘The current position of the h y Court & Military Review is “that the 
(A.C.M.R. 1985). Thee differing philosophical orientations me more than mere semantics. The conventional view attempts to differentiate between individu

the theory of admissibility. Defense counsel are constantly
required to challenge aggravation evidence through timely 
and specific objections. lo Similarly, trial counsel should be 
required to state with specificity under which rule of proce
dure the evidence is offered (R.C.M. 1001(b)(lX5)). For -example, under R.C.M. 1001@)(4), trial counsel must state, 
and the military judge should rule, whether the aggravation 
evidence relates directly to the offense or rqults from the 
offense. 1 1  Defense counsel must also require trial counsel to 
explain how the aggravation evidence i s  relevant to specific
sentencing objectives.I2 

In order to accomplish the above prescriptions, counsel 
should rely on the Munuul provisions that seek to clarify
the adversarial process. In attempting to force the govern
ment’s theory of admissibility during trial, Counsel should 
rely upon R.C.M. 906(b)(6) and request a bill of particu
lars. Such a request would allow the court to narrow the 
scope of inquiry between matters “related to” and “result
ing from.”I3 Motions to suppress evidence under R.C.M. 
905(b)(3) 1‘ or to request preliminary rulings on the admis
sibility of evidence under RC.M. 906(b)(13) Is should also 
be considered as convenient methods of resolving evidentia
ry questions prior to trial. Military Rule of Evidence 
[hereinafter M.R.E.] 103 l6 should be used as E guide in for
mulating defense objections and motions. 

Counsel should also be wary of the negligent or inten
tional introduction of evidence during findings that will 
impact upon a determination of the appropriate punishment 
during presentencing. R.C.M. 1001(f)(2) allows the con
sideration during sentencing of any evidence admitted on 
findings. There is no provision in the Munual, however, 
for the waiver of the rules of evidence for the presentation of direct evidence or the consideration of evidence already 

b e n t  should fit the offehder and not merely the crime.” Wright, at 519 

als and asses9 an appropriate sentence. The position taken by this author is that sentencing authorities should attcmpt to differmtiatebetween the manner in 
which crimes were committed. Such an analysis does contemplate the relative goodness and badness of certain acts; however, it ignores the relative goodness 
and badness of the individual. See United States v. Kinman. 25 M.J. 99, 100 (C.M.A. 1987); see also Infra note 32.’MCM, 1984 (emphasis added). 
This article does not diress thosemattcrs that the government may Btek to introduce as circumstancesthat are ‘‘resulting from the offense” to which the 

accused has been convicted. Those matters are more appropriately referred to as repercussion evidence or victim impact. See United States v. Vickers, 13 
M.J. 403,406 (C.M.A. 1982); R.C.M. 1001(b)(4) discussion. 
’Oaydos, A Rosecutorial Guide to Court-Martial Sentencing 114 Mil. L. Rev. 1. 20 (1986); RC.M. 1001(c)(3) see United States v. Tipton, 23 M.J. 338. 
344 (C.M.A. 1987) (In Tipton, the court rejected the government’s argument that relaxed rules of evidence on sentcnchg should abate spousal privilege.) 
SGaydos, supm note 5, at 2CL21; United States v. May, 18 U.J. 839. 842 (N.M.C.M.R. 1984). 
R.C.M. 1001(c)(3) specifically provides that the rules of evidence on extenuation and mitigation are relaxed. R.C.M. 1001(d) provides that the rules of 

evidence are relaxed on rebuttal for the prosecution to the extent that the defense relied upon matters under (cx3). In order to avoid any IooSCning of the 
rules under (d), defense counsel need merely authenticate their documents with attesting certficates and follow otber evidentiary requucments in order to 
completely close the door to any government aggravation evidence that does not meet full evidentiary standards. 
lounited States v. Glazier,24 M.J. 550, 553 (A.C.M.R. 198%. 
I I  W too oft& judicial trial,rulings will state that aggravation evidence is admitted because it “directly relates to or results from” the charged offense. AI

though such a ruling is convenient, the lack of spechicity will create an appellate nightmare as the government is free to argue and the court is o h  willing 
to accept any theory of admissibility on appeal. Therefore, defense counsel should specifically request that the militaryjudge hindthat one or the other is  not 
the basis for admission. 
12See R.C.M. 1001Cg). See uLro infin note 31 and accompanying text. 
I3 MCM, 1984. Although a bill of particulars is used primarily to inform the accused of the exact nature of the charge, there is precedent for using such a 

device beyond the specificity ofthe language ofthe pleadings. In United Staks v. Alef, 3 M.J. 414,419 n.18 (C.M.A. 1977), the Court suggested that defense 
c o d  u$e a bill of particulars in order to isolate t ors relevant to jurisdication under Relford v. Commandant, 401 U.S.355 (1971). 
I4MCM, 1984. ! 

I’MCM, 1984. Preliminary rulings have also been characterized as motions in limine. See R.C.M. 9050x3) discussion. 
I6MCM, 1984. e 
17’*Inaddition to mat& introduced under this rule, the court-martial rnay’consider-(2) Any evidence properly introduced on the merits before findings, 

including (A) Evidence of other offenses or acts of misconduct even if introduced for a limited purpose; and (B) Evidence relating to mental impairment or 
deficiency of the accused.” 
lasee United Statea v. Neil,25 M.J. 798, 800 (A.C.M.R. 1988). 
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admitted by the prosecution under any provision of R.C.M. 
1001. As such, any evidence admitted on findings should be 
retroactively measured, on defense motion,by the admissi
bility standardsprovided below. Therefore, defkn 
may find it necessary to seek a limiting instructi 
dence previously admitted on findings,in order to narrow 
the evidentiary focus for the purposes of sentencing.
M.R.E.105 should be used in an effort to limit considera
tion of any evidence for a specific government purpose. 

What Does “Related” Mean 
In an attempt to defme what is “directly related to an of

fense,” the Army Court of Military Review has opined that 
it will “liberally construe” R.C.M. 1001(b)(4) in order to 
effect the intent of the presentencing rules. l9 Even though
this language seems to permit the almost unlimited flow of 
adverse information about the accused, defense counsel has 
considerable authority for a more restricted interpretation
within the plain meaning of the term “directly related.” 

The rules of procedure were recently designed to expand 
the consideration of aggravation evidence. The considera
tion of this evidence, however, must be within the 
protections of an adversarial setting and the rules of evi
dence. 2o Any movement towards the introduction of 
aggravation evidence constitutes a liberalization of proce
dure, because prior military practice did not allow �or the 
introduction of aggravation evidence in contested cases.21 
Defense counsel should therefore harken back to the plain
meaning of the words “directly related” and ignore the gov
ernment’s rhetoric in favor of the substantive analysis
provided below. 

The words “directly related” seem patently clear. How
ever, a formula for analysis i s  needed to refute the 
government’s generalizations. Webster’s New World Dic
tionary (College Edition) provides a useful point of 
departure in that it defines “related” as “close connection 
through common origin, interdependence.”22 This same in
terdependence is used in United Stares v. wherein 
the Court of Military Appeals found that contemporaneous 
statements of uncharged misconduct made by the accused 

‘9United States v. Witt, 21 MJ.637, 640 (A.C.M.R. 1985). 
20RC.M. 1001 analysis at A2143 .  

I . 

“directly related to the offense” because these statements 
were necessary “so that the circumstancessurrounding that 
offense . . . [might] be understood by the sentencing au
tbority.”u Herein lies the answer; uncharged similar actsu 
should only be admissible when those same acts help to ex
plain the circumstances of the offense for which appellant is 
about to be punished.26 

If the government proffer of evidence fails to explain a 
particular circumstance of the actual charged offense (i.e., 
no interdependence), the evidence should not be considered 
as being related directly to the offense for the purposes of 
R.C.M.1001@)(4). Government evidence that does not ex
plain a circumstance of the charged offense, and is therefore 
unrelated, poses the very significant danger that a defendant 
will be punished generally and not for the crime committed. 

Obviously, the res gestae of the charged offense will ex
plain how the event occurred and will normally be 
considered directly related./’ Prior acts of misconduct or 
events that are beyond res gestue, however, must have some 
interdependencewith the offense and therefore assist in ex
plaining the circumstances of the charged offense. For 
example, in United States v. Munley,” the Court of Miti
tary Appeals noted that the presence of a burned marijuana 
cigarette in the defendant’s car was unrelated to a convic
tion for the possession of drugs two months earlier.Z9 
Obviously, this later possession could demonstrate that the 
accused had not mended his ways; however, the subsequent 
possession does not explain any circumstance surrounding 
the initial possession for which the accused stands 
convicted.u, 

In offering further argument against an expanded inter
pretation of R.C.M. 1001@)(4), counsel should assert that 
the practical effect of a liberal interpretation of the rule 
would render the other provisions of R.C.M.1001(b) mean
ingless. Accordingly, the expressed limits of R.C.M. 
1001 @)(2), (b)(3) and (b)(5) would be emasculated if aggra
vation evidence were admitted on the basis of R.C.M. 
1001@)(4) alone. As  has been previously noted, “[t]he 
drafters would have served no purpose in specifying . . . 

2’United States v. Men,21 C.M.R. 609,612 (C.G.B.R. 1956); United States v. Ocwin, 14 U.S.C.M.A. 224,34 C.M.R. 4 ,5  (1963) (In8ome circumstances, 
evidence that had been adduced at bdings concerning other acta of misconduct could not be considered during sentencing and it was error not to provide a 
limiting instnlctiolL). 

Wcbstcr’s New World Dictionary;College Edition, 1986. 
“21 MJ.336 (C.M.A. 1986). 
u21 MJ. at 337 (C.M.A. 1986) (quoting United States v. Vickers. 13 M.J. 403,406 (C.M.A. 1982). I 

aThe analysis above and below is not limited to similar act evidence. The conceptual framework relates to any aggravation evidence. For the p- of 
discussion, however, similar acts evidence is the most illustrative. 
26Unsptxiikdinstances of misconduct were not shown to ~‘umcemthe circumstancessurrounding the commission of the offense;” therefore, these stab 
ments were not proper matters in aggravation. United States v. Billingsley. 20 C.M.R. 917,919 (A.B.R. 1955). 
27 Equivocating words are purposefully used because res gestae beliw deftnition. In this context, res gestae should be undastood to mean an explanation of 
how the charged dense  itself occurred. In other words, when the dense  legally began and when it was legally complete should be the nominal zone of 
consideration. 
2825M.J. 346 (C.M.A.1987). 
2925M.J. at 351. Compare United States v. Martin, 20 MJ.227,232 (C.M.A. 1985) (Chief Judge Everett notes that prior acts of distribution would assist 
the sentencing authority in determining whether an individual was rnaking a casual distribution or engaging in a drug enterprise.) The uncharged miscon
duct in the above hypothetical does explain a circumstance ofthe offense. In another example, the court seems to question the nexus between prior similar 
acts of misconduct and the charged offense by suggesting that the uncharged sexual assaults perpetrated against the same victim may not have been admissi
ble pursuant to R.C.M. lOol(bx4). Kinman, 25 M.J. at 100 n.1. 
mRcalistically, the evidence of this other passession evinces a poor rehabilitative potential. Under the rules. however, consideration of the evidence does not 
reach that far as the matter is unrelated and poses the very real risk that the defendant pill be punished for the other dense. 
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modes of presenting evidence, with all the safeguards at
tached, if the government could present a general 
denigration in any event.”I1 

Relevance Under M.R.E. 401 

Once is has been determined that a matter is directly re
lated to an offense, the military rules of evidence must also 
specificully provide for the admission of such information. 
In determining admissibility, the defense counsel must 
stress the rules of evidence that seek to prohibit or limit 
particular types of evidence. 

As Chief Judge Everett has previously indicated, the evi
dence should be considered for its relevance to an 
appropriate sentence in light of the general sentencing phi
losophies.32 To establish relevance, trial counsel must: “( 1) 
describe the evidence; (2) explain its nexus to the conse
quential issue at bar; and (3) indicate how the offered 
evidence will establish the fact in question.”33 Therefore, 
trial counsel should be challenged to prove how a particular 
piece of evidence will apply to a specific sentencing goal 
and how that evidence will prove the asserted matter. 

Defense counsel must attempt to rebut any asserted nex
us between the aggravating evidence and the applicable 
sentencing philosphy. R.C.M.1001(g) delineates the gener
ally accepted sentencing philosophies to include: 
“rehabilitation of the accused, general deterrence, specific 
deterrence of misconduct by the accused and social retribu
tion.”” Aggravation evidence must be relevant to one of 
these policies. In juxtaposition with the above analysis, 
R.C.M. 1001@)(4) admonishes the acceptance of evidence 
beyond the parameters stated in the rule by indicating that 
the rule “does not authorized introduction in general of evi
dence of bad character or uncharged misconduct.”’S The 
goal i s  not to establish an individualized sentence for the 
accused, but rather, to furnish an individualized sentence 
for the crime the accused committed.36 

In evaluating evidence on aggravation, trial counsel may 
suggest that the evidence is indicative of the accused‘s crim
inal *‘stateof mind.” Criminal “state of mind” or the level 
of culpability for the charged offense is obviously relevant 
to the sentencing authority in fashioning punishments for 
both general and specific deterrence and social retribution. 
The real question is what evidence actually proves this 
“state of mind.” The mere occurrence of an uncharged 
criminal act (i.e., a drug distribution) does not connote a 
relevant state of mind.)’ Proof of the “state of mind” is 
found not in the act itself, but in the facts surrounding 
those prior acts. 

For example, in United States v. Pooler,39the accused‘s 
expressed willingness to engage in future criminal distribu
tions proved an ongoing criminal enterprise “state of 
mind.”40In United Stures v. Wright,41 the accused‘s state
ment of remorse in the record of a previous trial was 
utilized to demonstrate that the accused was lacking credi
bility by now favorably urging his own rehabilitative 
potential.42 The surrounding circumstances proved more 
about the accused‘s state of mind in each of these cases 
than what could be reasonably inferred from the specific 
acts involved therein. 

Therefore, a guideline could be formulated as follows: the 
mere act of a prior distribution (or even a series of distribu
tions) may fail to qualify as relevant aggravation evidence. 
On the other hand, as in Poofer, if trial counsel can success
fully ,argue that the circumstances of those distributions 
prove something other than a willingness to distribute, the 
required relevancy may exist.43 

In evaluating whether the particular circumstances of a 
prior act are relevant, defense counsel should oppose admis
sion where the lack of foundation or the remoteness of the 
event is questionable.44 As was demonstrated in United 
States v. Bodton,45 the mere possession of a sexually-ex
plicit magazine was irrelevant to a conviction for indecent 

’IUnited States v. Peace,49 C.M.R. 172, 173 (A.C.M.R. 1974); see ulso United States v. Berger. 23 MJ. 612,615 (A.F.C.M.R. 1986) YNot everything is 
admissible in presentencing proceedings, to the contrary, prescribed desmust be observed.”) 
32 Munin, 20 M.J. at 227. 
33 Saltzburg, Schinasi and Scblueter, Military Rules of Evidence Manual 334 (2d ed. 1986) [bereinafter Saltzburg]. 

” M C ~1984. It should be remembered that R.C.M. 1001(b)(5), MCM, 1984 precludes the admission of specific instances of misconduct to prove rehabili
tative potential. 
35 R.C.M. 1001@)(4) analysis at A21-63; Peuce, 49 C.M.R. at 173 (If the government wishes to portray ‘an accused as a bad individual then “[u]nrclated 
anti-social acta may bt shown through prior convictions or personnel reoords entries” and not through R.C.M. 1001(b)(4), MCM, 1984.); see o h  United 
States v. Talifemo, 2 M.J. 397, 398 (A.C.M.R. 1975). 
36Kinman,25 M.J. at 100 (“[A] judge may only impose a sentence based on the crimesof which the accused stnnds convicted.”) 
37 United States v. Gambini, 13 M.J.423,429 (C.M.A. 1982) (“Evidence of uncharged misconduct to be admissible at court-martialmust have a wbsrunfiol 
wlue as tending to prove something other than a fact to be inferred from a disposition of the accused.”) 
38SeeMartin, 20 M.J. at 232 (“To illustrate., in a drug distribution case, it will help the sentencing authority to learn whether the accused distributed the 
drug to a friend ns a favor or whether he did so as part of a large business that he operated.”) (Everett, C.J.concurring). 
39 18 MJ.832 (A.C.M.R. 1984). 
4o 18 M.J. at 833. T h e  application of this evidence is similar to the hypothetical proposed by Chief Judge E v A t  in Martin, 20 M.J. at 232. 
“20 M.J. 518 (A.C.M.R. 1985). 
42 20 M.J. at 520 (Spccihc statements of the accused and the military judge’s admonitions from the accused‘s prior trial were proper circumstantial evidence 
of his attitudes towardshis most recent &es.) Although these latter statements were not contemporaneous with the subject matter of the prior convictionS, 
the statements were valuable p m f  of the accused‘s mend attitudes with respect to the commissiw of those previous crimes. Thus,these statements were 
relevant to understanding the accused‘s utter contempt for the rules of law in the commission of the presently charged oEenses. 
43 See Gunibfnf, 13 M.I.at 429. 
@M.R.E. 401, MCM, 1984. 
45A.CM.R.8600407 (A.C.M.R. 30 Dec. 1987) (unpub.). 
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acts with a child, as the record was devoid of any founda
tion linking the magazine to the charged offense.“ , 

In order to find the magazine admissible, the court in 
Boulton required a more immediate connection to the 
charged offenses than that offered by the government. For 
sentencing purposes, evidentiary admissibility was not met 
even though the magazine contained pornographic depic
tions of the acts of which the accused was found guilty, a 
narrative attempting to moralize sex with children, and 
frontal child nudity. Finally, the magazine was found in the 
Same area where the accused had perpetrated the charged 
offenses.47 Similarly, in United States v. Martin, 4a Chief 
Judge Everett found the government evidence of alleged 
prior child abuse to be ambiguous and remote in time. 49 In 
short, if there are matters sought to be introduced by the 
government through R.C.M. 1001(b)(4) that do not assist 
the trier of fact in applying the general sentencing philoso
phies enumerated above, such evidence should not be 
admitted for sentencing purposes.so 

Mer a matter has been determined to be relevant, an in
quiry should be made to ensure that the admission of the 
evidence is not limited by other applicable rules of evidence 
or procedure. Some of the rules commonly applicable to the 
introduction of aggravation evidence include, but are not 
limited to, M.RE. 404@), 403 and R.C.M. 1001@)(5). 

M.R.E 404(b) 

Of considerable confusion is the application of M.R.E. 
404(b) during presentencing. In United States v. Harrod 52 
and United States v. Martin, 53 M.R.E. 404(b) was implicit
ly interposed as a requirement for the introduction of 
aggravation evidence. In practice, defense counsel have ar
gued that M.R.E. m@)is a rule of exclusion impacting 
directly on aggravation evidence. On the other hand, 

M.R.E. 404(b) hy been employed by the government as a 
separate basis for admitting aggravation evidence. If 
M.R.E.404(b) is not relevant to sentencing, then the gov
ernment should not be permitted to introduce evidence on 
sentencing that proves solely identity, plan, etc. Evidence in 
aggravation of an offense can only be admitted when it ex
plains a circumstance of the offense itself (Le., directly 
related to) and then only if such evidence is relevant to a 
specific sentencing philosophy.s4 

The Army Court pf Military Review in United States v. 
Glazier, 55 retreated from its earlier position of testing un
charged misconduct under M.R.E. 404@) by explaining 
that such a requirement was not imposed by either H a d  
or Martin.36In Glazier, the Army Court of Military Re
view provides a rational basis for the defense to argue that 
the rules governing sentencing practice do not require the 
application of M.R.E. a@)at all. Such evidence at sen
tencing is not admitted to show that an accused acted in a 
particular way and thereby prove an element of the charged 
offense. Instead, the evidence at the presentencing phase of 
the court-martial is being proffered to explain the circum
stances of the offense and how such impacts upon one of 
the applicable sentencing philosophies. 

The goal of sentencing i s  to determine those circum
stances of the charged offense which warrant a specific 
sentence; however, uncharged misconduct is not to be used 
to establish that the defendant is generally an evil person.57 

The application of M.R.E. a@)is not adequate authority 
to permit admission of aggravation evidence simply because 
such information might have been admissible in a contested 
case to prove an accused‘s intent to commit the charged of
fense. Because the introduction of relevant sentencing 
evidence is not governed by the character of an accused‘s 

46A.C.M.R.8600407, slip op. at 1 .  But c j  United States v. Lipps, 22 MJ.679(AF.C.M.R. 1986), petition for review withdrawn, 22 MJ.366 (CM.A.1986) 
(Sexually explicit videotapes and literature admissible on hdings to prove motive, intent, design, etc.); United States v. Mann. 26 U J .  1.4 (C.M.A. 1988) 
(On hndings, accused‘s magazines were communicative of his sexual desires.) 

4’Bou?ton. slip op at 2-3. 

“20 M.J. 227 (C.M.A. 1985). 

49 20 M.J. at 233. 

sosee Berger. 23 M.J. at 615 (In finding that acts of uncharged misconduct were inadmissible under M.R.E. 403, the Air Force court of Military Review 
relied in part upon the fact that the instruction to the members was unclear as to exactly what the sentencing authority was to determine from the evidence 
presented.) 

’I MCM, 1984 (“Evidence of other crimes, wrongs or acts is not admissible to prove the character of a person in order to show that the person acted in 
conformity therewith.It may, however, be admissible for other purposes, such as proof of motive, opportunity,intent, preparation, plan, knowledge, identity, 
or absence of mistake or accident.”) 

52 20 M.J. 777, 780 (A.C.M.R. 1985). 

5320M.J. 227, 230 (C.M.A. 1985). 

s4 Muriin, 20 M.J. at 232 (Everett, C.J.concurring) (emphasis added) (“IT]he government may offer evidence of prior misconduct to establish motive, intent 
or other state of mind . . . for sentencing purposes to rhe extent that the accused‘s state of mind is an aggravating Circumstance that may be considered by 
the sentencing authority.”) 

”24 M.J. 550 (A.C.M.R. 1987). 

%24 M.J. at 552-53 n.3. This reinterpretation of H a d  was accomplished despite the statement in United States v. Green, 21 M.J‘ 633, 636 (A.C.M.R 
1985). that the court has “carefully re-examined our holding” in H a d  and “adhere[d] to the mclusions contained C~RC~II.” 

”See supra notes 3638 regarding the relevance of distribution offenses explained above. 

SEPTEMBER 1988 THE ARMY LAWYER DA PAM 27-51)-189 41 



pleas, ’6 evidence relevant on findings should not be admis
sible on sentencing merely because such evidence may have 
been admissible on findings. 59 

Even though M.R.E. 404(b)should be found irrelevant to 
the sentencing process, counsel should be prepared to argue 
within the framework of the d e .  Aside from the fact-spe
cific analysis that questions whether the evidence proves 
anything other than bad character, counsel must determine 
whether the evidence is credible. Recently, in United States 
v. HuddZeston,60 the Supreme Court disposed of the pur
ported preponderance of the evidence test and concluded 
that extrinsic act evidence is relevant only if the jury can 
reasonably conclude that the act occurred and the defend
ant was the actor. Even though Congress intended 
M.R.E. 404(b) to expand the consideration of evidence and 
there are no restrictions limiting the scope of applicable evi
dence within the rule itself, the Court,noted that any 
evidence considered must still be tested under M.R.E. 
403. Any further M.R.E.404(b) analysis is supefiuous as 
the rule is not designed to prove matters relevant to 
sentencing. 

M.R.E.403 
Where dvidence has been determined to be admissible, 

the evidence may be excluded if its probative value is sub
stantially outweighed by risk of unfair prejudice. Defense 
counsel must prepared to preserve a M.R.E. 403 objec
tion and not unduly relay upon the military judge’s sua 
sponte obligation to test for such prejudice.64 

Defense counsel should strongly urge the application of 
M.R.E.403 whenever the uncharged misconduct is of a vi
olent nature and the offenses charged are relatively 
nonviolent,6s or when the uncharged offenses are similar, 
but inore serious than those charged,& or when conduct 

was remote and of little significance67or when evidence 
concerns the lifestyle or family of the accused. 68 Concomi
tant with a review of the inflammatory nature of uncharged 
misconduct, defense counsel must also challenge the proba
tive value of the evidence. The question must ’be whether or 
not the matter sought to be introduced is probative of a 
proper sentencing matter (i.e.deterrence, rehabilitation, ret
ribution, etc.). Moreover, even if an incident of uncharged 
misconduct might be otheiwise probative, the relative value 
of the evidence must be weighed qualitatively against the 
degree of passion that it will inteject into the proceedings. 
In trial before coud members, the defense can effectively 
limit nominal matters by demonstrating the very real risks 
that the accused will be punished for more than the charged 
offense.69 

Finally, counsel should also consider the relative 
strengths of any aggravation evidence when urging the mili
tary judge to perform the balancing required under this 
rule. Defense counsel should ask the military judge to con
sider whether the alleged acts ever occurred or whether the 
accused was responsible for the action alleged. This addi
tional analysis does not require that the occurrence of the 
similar act be proved by a preponderance of the evidence. 
Instead, the likelihood of the occurrence is relevant to a de
termination of the probative value.’O 

R.C.M. 1001{b){5) 4s a Bar to Relevance 

Despite the language of R.C.M. 1001(b)(5), ’I  several 
opinions of the Army Court of Military Review have con
sidered specific instances of misconduct as admissible 
evidence, probative of an accused’s rehabilitative poten
tial.72 R.C.M. 1001(b)(5) is captioned as the rule that 
governs the introduction of “[e]vidence of rehabilitative po
tential.” It is clear that the drafter’s of the Manual intended 

58Martin,20 MJ. at 229 (citing United States v. Vickas, 13 M.J. 403,406 (C.M.A. 1982) (“(Tlrial counsel may present evidence that is directly related to 
the offense for which accused is to be sentenced, regardless of the nature of the accused’s pleas.’’) As such, the nature of the plea is not outcomedetermi
native with regard to deciding whether evidence on aggravation is admissible. The preceding does not suggest that any evidence relevant on findin@ Is 
automatically relevant and admissible during sentencing because this evidence must still meet “the admissibilitytests of the d e s  and the Manual“h t .  See 
Martin. 20 M.J.at 230. 
59 In order to narrow the focus of information already admitted on findings, this analysis requires that the defense collnsel request a limiting instruction 
under Mil. R. Evid. 105, MCM, 1984. The main point, however, is that whether one pleads guilty or not, all evidence used for sentencing purposes must be 
tested by the rules of evidence from the relevance standard applicable to establishing relevant sentencing mccms,not what is admissible on h d i n p .  C$ 
United States v. Ratliff, A.C.M.R. 8600337, slip op. at 2 (A.C.M.R. 30 Sep. 1987). 
“56 U.S.L.W.4363 (U.S. May 2, 1988). 
6‘ 56 U.S.L.W.at 4366. 
62 Id. 
63 “Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, 
or misleading the members, or by considerations of undue delay, waste of time, or needlesspresentation of cumulative evidence.” M.R.E.403, MCM, 1984. 

Green, 21 M.J. at 636. 
65 United States v. Jones. 26 M.J. 54,5445 (C*M.A. 1988) (summary disposition)(The Court relied upon M.R.E.403 to h d  aggravation evidence improper
in a judge alone trial. The uncharged acts involved the communication of threats while the offenses charged were essentially disciplinary in nature.); see oko 
United Stata v. Boles, 1 1  MJ.195, 199-200 (C.M.A. 1981) (The introduction of uncharged violent acts of misconduct was error in the prosecution of an 
essentially nonviolent crime.); but see Anderson, 25 MJ.at 780-781 mreats to prosecution witnesses were found to be relevant gs they were communicative 
of appellant’s state of mind.) 
%Berger, 23 at 615; Kinman. 25 M.J. 99 (Prejudice may result even when a military judge is the sentencing authority.) 
67 United States v. Holloman, 46 C.M.R. 734.735 (A.CM.R 1972) (Evidence of past juvenile miscOnduct prcsmltd to the convening authority in post trial 
review was too remote.); contra United States v. Slovacck, 21 M.J. 538. 541 (A.F.C.M.R.1985). 
68UnitedStates v. Mack, 25 M.J. 519, 522 (A.C.M.R. 1987). 
69Kinman, 25 M.J. at 99; Neil, 25 MJ. at 801. 

Huddleston, 56 U.S.L.W.at 4366 n.6. 
”MCM, 1984. ‘The trial counsel may prsent. by testimony or oral deposition in accordance with R.C.M. 702(gx1), evidence, in the form of opinion, 
concaning the accused‘s previous performance as a .service member and potential for rehabilitation. On crosscxaminatiOn, inquiry Is allowable into relevant 
and s p c d c  instances of misconduct.” 
nAnderson, 25 M.J.at 781; United States v. Cephas, 25 M.J.832, 834 (A.C.M.R.1988). 
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that only individuals with a thorough knowledge of an ac
cused’s background could evaluate the accused’s potential 
for rehabilitation. Even then, normally, only the defense is

‘ 
permitted to test the actual knowledge of a 
quiring into speci6c acts. 73 

r “ ’  The Army Of Militarv Review has upon spe
cif~cinstances of uncharged misconduct in order to assess 
the attitude of hedefendant his offenseandthere
by conclude that the defendant has poor rehabilitative 
potential. In effect,Rrial counsel can offer uncharged mis
conduct of an accused as a substitute for the knowledgeable
opinion of individuals who are subject to cross
examination.l4 

thou@ the h y of M S ~~ v e n  Review has ac
cep&d evidence of specific acts of misconduct despite the 
language of R.C.M.1001@)(5), defense counsel must con
tinue to object to the introduction of such aggravation 
evidence when the government’s only theory of 
ty ,isthe accused’s rehabilitative potential. 75 

Conclusion 
This article has attempted to lay a foundation necessaty 

to promote proper receipt of sentencing matters by permit
ting aggravation evidence only if it is related to the charged 
offense. Most importantly, defense counsel must ensure that 
the trial counsel and the military judge specify their theory 

admissibility for uncharged misconduct. Defense counsel 
remind the military judge that &e god of sentencing 

is to determine rn individual sentence for a defendant based 
n the crime that was actually committed. The role of 
sentencing authority in a court-martial is not to consid

er the unabridged history of an accused and ,thereby
his or her fate, If that were the &, then &e ad

versarial nature of our proceedings would have been 
abrogated in favor Of presentencidg procedure
where an ‘independent agency formulates a report and rec-
Ommendation for the senpncing authorityq76 , 

Punishment for an uncharged offense is improper. Our 
rules of evidence and procedure p designid to prevent cir
cnmvention Of this basic rule of ’  sentencing. The 
Chstitution does not S e e b  to compel Our rules of Pro=
d m  on sentencing- However, the ~ h i ~ ~ u l dbe fQuOWed 
until the rules are Changed. Otherwise, the interpretation 
and application Of these d e s  v@ ktW= differentju
risdictions and will inevitably lead to dispaiate treatment of 
offenders. I 

Effective defense advocacy requires that the considera
tion of uncharged misconduct be limited to that evidence 
necessary to explain the crime for which the accused has 
been convicted-not those allegations that the prosecution 
has elected to withhold from a properly constituted court
martial. 

73R.C.M.1001(bx5) analysis at A21-63. See Unitad States v. Susce, 25 M.J. 538, 540 (A.C.M.R.1987) (In determiniag rehabilitative potential, ‘’inquiry
into specific instancesof conduct is not permitted on direct examination.”); United States v. Jernigan, A.C.M.R. 8701572, slip op. at 2 [A.C.M.R. 31 Mar. 
1988) (“mrialcdunsel exceeded the scope of proper foundation when, on dinctexamination, he elicited testimony ofrpccihc conduct by appellant.’’)In  an 
dort  to bring forth matters before the sentencingauthority, it is now in vogue to designate specac Instancesof miscOnduct as foundational to a determina
tion of rehabilitative potential. S u e ,  25 M.J. at W541;Cephus, 25 M.J. at 832-833. The foundational a p p m h  turns the rule completely on itshead. The 
cross-examination provisions of R.C.M. 1001(bXS) are used against prosecution witnesses and for only the defense in order to guard ,against “ d b l e  
infomation” against an accused. R.C.M. 1001(bXS) analysis at A21-64. Thereare simply no Manualprovisions that provide for government cross-examina
tionof its own w i t n m .  Therefore,M.R.E. SOS(a), is abridged by RC.M. lOOl(bX5) to the extent that the governmat neck to elicit $pecific instances of 
miscOnduct for purposes of rehabilitative potential. Recent cases have indicated that if defense opens the door, the govaruncnt m a y  inquire in tcbuttal. 
74 In United States v. Homer, 22 MJ. 294,296 (C.M.A. 1986). the Court found that the purpose of R.C.M. l001@)(5) was to allow thewitness “to impart 
h i s h  special insight into the occused’s personal Circumstances.” The use of specidc acts of misConduct to determine rehabitativt potential excludes the 
“special insight” that was the purposc of the rule. Neither does considexation of specilic acts allow for an evaluation of those acts in light of the accused‘s 1 

Itotal background. Finally, those specific actsare not subject to cross-eXaminationwhich was important to “guardingagainst unreliable information.”R.C.M. 
1001@)(5) analysisat A21-62. 1 
”UNttd States v. Lawrence, 22 M.J.846, 848 (A.C.M.R. 1986); Eever, 23 M.J. at 615. 
‘6See R.C.M. 1001 analysis at A21-63. ‘The military does not havc-and it is not feasible to c r c a w  independent, judicially SUApr&tion ser
vice to prepare prcsentmce reports." 

! 

DADNotes 

ChaUenging the Challenges By TrialCounsel 
In United Stures v. Moore, I the Army Court of Military

Review, held that where the accused is a member of a racial 
minority and the government peremptorily challenges a 
member of the court-martial panel who is also 8 member of 
the accused’s racial group, and the accused states an objec
tion, the government will be required to provide a neutral 
explanation for the challenge.2 The Army court explains 

that its per se rule is an adaptation of the equal protection
principles articulated in Butson v. Kentucky. i 

In Betson, the United States Supreme Court overruled a 
portion of its holding in Swuin v. Ahbarnu. and held that 
an accused could make a p r i m  facie case of purposeful dis
crimination in the selection of the venire based on the facts 
in his case alone without showing systematic action by 

I CM 8700123 (A.C.M.R 26 May 1988) (en banc) pet pled Dkt.No. 60,385AR (1 July 1988). 
2Myre, slip op. at 10-11. 

Moore, dip op. at 8 (citing Ba . Kentucky, 476 U.S.79 (1986)). 
~‘380 U.S.202 (1965). 
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prosecutors. The Supreme Court explained that in order 
to establish a prima facie case of purposeful discrimination 
an accused (1) must show that he is a member of a mgniza
ble racial group and that the prosecutor used his 
preemptory challenge .against a venire member of the same 
race,(2) can rely on the fact that a peremptory challenge is 
a device that permits discrimination by those so inclined, 
and (3) must show that the circumstances of the case rake 
an inference that the prosecutor used a peremptory chal
lenge to exclude a venue member on account of race. 

In Moore, the accused was black and the trial colinsel 
used his single peremptory challenge against the senioq of 
the two black members on the panel (Major H). The de
fense.counse1 promptly objected to the challenge on the 
grounds that it may have been racially motivated and, cit
ing Batson, asked the military judge to question trial 
counsel concerning his reasons for the challenge. Because 
both the military judge and trial counsel were unfamiliar 
with the holding in Botron, a recess was ordered. After the 
recess, defense counsel explained that trial counsel had con
ducted no individual voir dire of Major H and that Major
H had provided no unusual answers during general voir 
dire. The military judge held that he did noelbelieve that 
Batson applied to courts-martialand even if it did, defense 
counsel had failed to establish a prima facie case of pur
poseful discrimination.“ However, the military judge 
provided trial counsel an opportunity to state his reasons 
for the challenge, which Vial counsel expressly declined to 
do. 

The Army Court of Milit& Review, while holding that 
the reasoning expressed in Batson could not directly apply 
to the military ‘“due to the substantial legal and systemic
differences between courts-martial and civil prosecutions,” 
created a per se rule reqliiting trial counsel to explain any 
peremptory challenge against a member of.the accused’s 
race. lo This holding eliminates the need for the defense to 
present a prima facie case of purposeful discrimination p i 
or to requiring trial cornsel to explain a challenge. 

Litigating the issue of purposeful racial discrimination at 
trial helps assure the public and, most importantly, the ac
cused, that race will not be used as a factor in selecting the 

.’batson, 476 US. at 96. 
6 ~d at 96-98. 

Moore, slip op at 2-4. 
81d at 4. 
Id. at 8. 

10~d at 1&11. 

court members who will decide the issue of guilt and pun
ishment. The Army court’s practical application of its new 
rule to the facts in Moore, however, i s  disturbing and may 
be misleading to practitioners in the field. In Moore, the 
Army court ordered trial counsel to provide an aflidavit ex
plaining his challenge. 11 Trial counsel’s &davit cited prior ,

dealings on military justice mattem with Major H and quiz
zical looks’by Major H to several of the milltary judge’s
standard questions as m o n s  for believing Major H might 
be easily confused in ‘a complicated trial. As explairied by 
Senior Judge Adamkewicz in his separate *opinion,trial 
munsel’s*explanationwas not supported by the record and 
appeared pretexual.12 Consequently, the majority opinibn 
creates at least the impression, if not the rdity,  that any
explanation short of admitting ”racialmotivations will be ac
ceptable. Such 811 application appears to render the per se 
rule meaningless and negate the Supreme Court’s stated iP
tent inButson. 

The Army court’s opinion in Moore cr&tes numerous di
lemma for trial defense counsel. Neither the Supreme court 
nor the Army court explained whether trial counsel must 
coniine his explanation to matters that took place in the ac
cused‘s trial, or whether trial Counsel may cite to extra
record facts that neither the military judge nor defense 
counsel can easily challenge or verify. l3 Both courts also 
failed to address what role, if any, defense counsel will be 
allowed to play in regard to litigating the su0iciency of trial 
counsel’s explanation. l4 Although the Army court may 
have theoretically created a prgcedure appl+g the princi
ples of Butson to courts-martial, trial defense counsel must 
be diligent to ensure that the procedure is applied in a way
that honestly facilitates the intent of Burson, and is not 
merely a meaningless ritual with no substantive 
tain Scott A. Hanwck. 

The Sky Is Not the Limit Keeping Sentences Within the 
Pretrial Agreement 

, Two recent decisions by the Ahny Court of Military Re
view remind practitioners that sentence limitations 
contained in pretrial agreements are not to be exceeded be
cause of unexpected or unplanned conditions. An adjudged 
sentence that contains a punishment not specifically agreed 

Id at 14. But see People v. Hall, 672 P.2d 854; 860 (d1983) (court specifically reja: of dowing prosecutor the opportunity to explain a 
challenge after the appellate court found a prima facie case of purpaseful discriminatia]. 
I2 Id at 23-25. Butson states that “the [prosecutor’s] explanation [for a peremptory challenge] must be (1) neutral, (2) related to the case to be uied, (3) 

clear and ccasqably specific, and (4) legitimate.” State v. Butler, 731 S.W.2d 265, 268 (Mo.App. 1987); see a h  State v. Slappy, 522 s0.a18 (Fla 1988); 
and Blacksheer v. State, 521 So.2d 1083 (Fla. 1988). 
l3For instance, may 8 counsel claim that he met the wbj& court member at a social function and thcreafttr formed a negative opinion of him, or &at 

he was informed by mother vial counsel that the subject wunt member had previously asked pro-ddensq om? See United States v. St. Fort,26 A4J. 
764 (A.C.M.R. 1988) (court holds that explanation for challenge need not necessarily be subject of wire =but see State v. Butler. 731 S.W.2d at 268 
(“ ‘Rubber stamp’ approval of nonracial explanations, no matter how whimsical or fanciful, would cripple Bulson’s commitment to ‘ensure that no citizen is 
disqualiilcdfrom jury d c e  because of his race’ ” (quoting Batson, 476 U.S.at 99)). See u h  Stewart, Court Rules Against Jury Selection Based on Rnce, 72 
A.B.A.J.68,70 (1986) (“[Alny prosecutor’s officecould develop a list of 10 to I5 standard reasons for striking a juror, . . .”). -
I4For instance, may a defense counscl cross-examine trial counsel with regard to his explanation, and may defense counsel presmt evidence to rebut trial 

counsel’s explanation? See United States v. Thompson,627 F.2d. 1254 (9th Cir. 1987), and United States v. Garrison, No. 87-7649 (4th Cir. June 7, 1988) 
(LEXlS. aenfed Library,U.S.App. File) (in cumem ex pane examination of pmsecutar’s motives for excluding blacks from jury was improper); contm 
United States v. Davis, 809 F.2d 1194 (6th Cir. 1987) (in camera ex purie examination of prosecutor’s motives is appropriate procedure under Butson). 
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upon by the parties should not be approved when that pun
ishment exceeds the limits of the agreement. 1’ 

In Unfted Sfutes v. Walker, the Anmy courtheld that a 
sentence that included a period of additional confinement BS 
an enforcement provision in the event of the nonpayment of 
the adjudged fine, could not be approved as to that addi
tional confinement. Specifically, the accused was sentenced, 
inter a h ,  to confinement for six years and a fine of 
$18,878.00, with an additional confinement of 36 months if 
the h e  was not paid prior to the completion of the original 
term of confinement. The accused had negotiated a pretrial 
agrement to limit his sentence, inter d iu ,  to five years con
finement and a fine (of an unspecified amount). The 
convening authority, according to his interpretation of the 
pretrial agreement, approved, inter alia, five years’ confine
ment and the entire fine together with the enforcement 
provision. 

The Army court held that the contingent confinement 
provided for as an enforcement provision to the adjudged 
fine impermissibly exceeded the limitations of the agreed
upon confinement period. This holding was based upon the 
finding that the record did not indicate “that the appellant 
understood that the convening authority could approve an 
enforcement provision which would extend the agreed upon 
limitation of confinement. . . . Nor [did the Court] find 
any express or implied condition in the pretrial agreement 
providing notice that the confinement limitation might be 
enlarged by an enforcement provision for the nonpayment
of a fine.”l7 

In United States v. Grassie, another panel of the Army 
court held that the convening authority erred in approving 
an adjudged sentence of, inter d iu ,  confinement for one 
year and total forfeiture when the pretrial agreement limit
ed the punishment to, inter alfu, confinement for 18 months 
and total forfeitures for 18 months. The error occurred in 
approving “total forfeitures” for an Untimited duration.” I 9  

Since the terms of the pretrial agreement limited forfeitures 
to a dehite, maximum perid, the approved sentence ex
ceeded the limitation on forfeitures. 

Therefore, trial defense counsel’s attention to detail is as 
im&rtant after a client is sentenced as it is during the pre
trial agreement negotiations and the trial.” Counsel can 
ensure a client’s full uuderstanding of the terms and effects 
of a pretrial agreement through client education before tri
al, vigilance at trial, and legal argument to the convening 
authority after trial. *l If the agreement did not contemplate 

“other lawful punishments,” enforcement provisions, esca
lator clauses, or other unusual punishments, clear evidence 
of a client’s awareness of the limits of the agreement will 
control the enforcement of the agreement negotiated. Cap 
tain Brian D. DiOiacorno 

The Waiver DocMne 

A recent memorandum opinion of the h y Court of 
Military Review illustrates how severely the actions of trial 
defense counsel can limit their clients’ appellate relief. In 
United Stutes v. ChrLFti(ln,2* the government charged clear
ly multiplicious specifications alleging larceny of $130.84, 
$513.90, and $450.00, and the corresponding forgeries in 
the making of checks in amounts of $130.84, $513.90, and 
$450.00. 

On appeal, counsel sought to have the multipliciousspec
ifications dismissed. In its decision denying relief, the Army 
court noted: 

At trial, the defense counsel did not iile a motion to 
make more definite and certain, a motion ,for a bill of 
particulars, or a motion to hold the specificati~n~mul
tipliciow for either findings or sentence. The military
judge, after hcaring the providency inquiry, suo sponte 
advised the parties that he considered the specifications 

‘ multiplicious for sentencing purposes. 

It is incumbent upon the trial defense counsel to 
raise the issue of multiplicity before the trial court. 
Where, as here, the h u e  of multiplicity is raised for 
the fust time on appeal this court will examine the lan
guage of the specifications on which the case was tried 
to determine whether the specifications in questions 
fairly embrace each other. However, this court will not 
go behind the specifications in issue here to determine 
such claims. . . . The only common factors between 
the forgery and larceny specifications are the dollar 
amount alleged within the respective specifications. 
Such cmmon factors alone are insu5cient to support
appellant’s allegations of multiplicity. Accordingly, we 
find that the forgery specifications are not mul
tiplidous with the larceny specifications. 

Christiun, slip op. at 2 (citations omitted). 

The Christiun decision again highlights the critical neces
sity to anticipate end fully litigate issuesat trial. The court 
of Military Appeals recently indicated that the issue of mul
tiplicity for findings is not waived by trial defense counsel’s 

”See, cg, United States v. Hodgcs, 22 M.J.260 (C.M.A. 1986) (despite the fact that commuting M adjudged dishonorable discharge to M additional 
twelve months couhanmt war an obvious benetit to Bocused. the additional confinement could not be approved kcause it exded the period of cou6ne 
m a t  contained in the pretrial apeemat); United States v. Edwards, 20 M.J. 439 (C.M.A. 1985) (convening authority cannot approve m adjudged h e  In 
addition to total forfutures when the possibility of a h e  is not contained in the pretrial agreement). 

lSCM 8701913 (A.C.M.R 28 June 1988). 
I’ Wulkcr. dip op. at 2. Citing Hdges and Edwur&, the court focused on the accuacd’a “rwsonable belief” of the limitations containedin the pmrial agree
ment. Such concern items from notioaS of “elemmtal fair play.” See United Statcs v. Williams,18 MJ.186, 189 (C.M.A. 1984). 
I* CM 8702821 (ILC.M.R. 29 June 1988) (unpub.). 
l9 Id dip op. at 1; see genemlly United States v. Thompson, 45 C.M.R. 761,76263 (N.C.M.R. 1971); United States v. Thornton, 34 C.M.R. 958,963 n.5 

(A.F.B.R. 1964). 
“The military judge has a duty to msurc the accused‘s understandins of the pretrial agreement l imi t a t i~~~ ,and that the accusad. both c o w l .  Md the 
military judge 9agrce on the intapretation of the pretrial agrement. United States v. Orecn, 1 M.J.453 (C.M.A. 1976); United States v. King, 3 M.J. 458 
(C.M.A. 1977). 
’I See Manual for CoUrts-Martial, United States, 1984, Rules for Courts-Martial1105, 1106. 

8800163 (A.C.M.R 18 July 1988) (unpub.). 
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failure to raise it.3) Different panels of the Army court are 
analyzing and applying the waiver doctrine differently, 
however. Thus, the best and safest course of action for trial 
defense counsel is to evaluate all specifications for possible 
multiplicity and raise the issue at trial when warranted. 
Without such efforts, your client may be denied relief on 
appeal. Captain William J. Kilgdin 

' The Long'and Short of it: Building on the Speedy
TridRule , 

of ~d~~ Review recently 
exclu&ns from $e speedy -trial rule24 based On good 
causezs ;and defense delay. 26 In an unpublished decision, 
United Stutes v. Longhofer, 27 the court reviewed the closed 
trial of the former Chief of Army Special Operations. The 
accused's court-martial commenced 261 days after the 

Of charges*28Fe courthe'd that the 
to show good for 

Longhofer's court-martial for more than 120 days. The 
court also found that the military judge improperly classi
fied government processing time as defense delay. The court 
dismissed the charges and specifications. 29 

In Ldnghofer, the court defined several des that defense 
counsel should be aware of. First, the good cause exclusion 
is not available to the government when trial counsel fail to 
s t  with due diligence in processing a case for court-mar
tial. Second, the same time required by both the 
government and the defense is not excludable as a defense 
delay. Third, if the government diverts a participant n e s 
s w  to the Proceedings to perform other duties, the 
government must demonstrate good cause to exclude any
resultant delay. Fourth, the government is accountable for 
all delay caused by the investigating o5cer. 

The Good Cuuse on Requires Due Diligence 

The Manual for Co artid, United States, 1984, al
lows for the exclusion of periods of t h e  from the 120 day
limitation if the government demonstrates good cause for 
the exclusion.3o In Longhofer, the court applied the two
step analysis of good cause established by the Army court 
in United Stutes v. Durr. 3 *  In Durr, the court stated that 
the interest in a speedy trial must be weighed against the 

1 . 

z3 United States v. Madril, 26 M.J. 87 (C.M.A. 1988) (summary disposition). 

needs served by a delay in trial. The Durr court then creat
ed a two-step analysis to balance these factors. First, a 
court must analyze the event "to determine whether the 
event is of the type that may justify a delay. If so, the sec
ond inquiry is whether a nexus exists between the event &d 
any delay in trial." Iz -

Because Longhojer involved classified evidence, the gov
ernment required all parties to the trial to obtain special
security clearances. The government cleared the entire 
prosecution team prior to preferral of the charges, but 
failed to clear the investigating officerI3 or civilian defense 

untilafter preferral*meWdsof caused in 
obtaining these clearances were at issue. The Army murt 
stated that it would not define time limits necessary to clear 
a person unless the period became unreasonable. The court 
then the military judge,s under the good 
clause provision, of days used to grant the securi
ty clearance to the investigating officer. 34 The court 
concluded that the record failed to indicate that 17 &ys 
wBs 8n unreasonable amount of time. 

In contrast, the court ruled that the military judge erro
neously excluded, under the good cause provision, 36 days
used to grant the civilian defense counsel a special security

Evidence indicating that the 
took less than one week the court that the gov
ernment failed to act with reasonable diligence. 35 The 
Longhofer court decked that the g o v e r n a t  must pursue

with r w m b l e  diligence before a court can 
exclude time from' the 120 days foi cause. 36 

Under the court's analysis, if the government faas to act 
with due diligence, then the requirement of nexus .can
not & met because the lack of due diligence, not the event, 

the delay.37 

Time Used By The Government Is Government Time . 
The 'military judge excluded two t h e  periods 'as defense 

delay when the government was not ready to go to trial. 
First, the military judge excluded seven days as defense de
lay in commencing the UCMJ article 32 investigation.
After the civilian defense counsel received his security
clearance, he requested a two day delay to review the case 
file. The government, however, postponed the investigation
for an additional four days to procure witnesses. The 

24Manualfor Courts-Martial,United States, 1984, Rule for Courts-IVfartial707 [hereinafter R.C.M.]. 

25 R.C.M. 707(c)(9). 

26 R.C.M. 707(c)(4). 

z7CM 44919 (A.C.M.R. 30 June 1 


Record at 242. 

29UnitedStam v. Longhofer, CM 44919, dip op. at 8 (A,C.M.R.30 June 1966) (unpub.). 

mR.C.M. 707(c)(9). 

3' 21 M.J. 576 (A.C.M.R. 1985). " 8 


3z Id. at 578. The Dum analysis was adopted by the Navy-Marine Court of Military Review in United States v. Ldy, 22 M.J.620 (N.M.C.M.R. 1986). 
))The investigating officer was appointed under the Uniform Code of Military Justice art. 32, 10 U.S.C. 9 832 (1982) [hereinafter UCUI]. 

Longhofer, slip op. at 2 3  (citing United States v. Demmer, 24 M.J.731,734-35 (A.C.M.R. 1987) (holding that 72 days for a mental examination was not 
unreasonable)). 
O'Id at 3-6. Y 

"The court allowed three wecka as nn outside limit ti& the reasonable time to obtain the security clearance for the civilian defense counsel.The court did 
not intend to establish a limit for a reasonable clearing period but determined that this period was reasonable according to the facts of this case. Quoting 
Demmer, the court stated that the time used to clear a person must not be unreasonable, onerous, o r  excessive. Id at 3. 
371d.at 6. 

46 SEPTEMBER 1988 THE ARMY LAWYER DA PAM 27-50-189 



Longhofer court held that the militaryjudge eired by attrib
uting the entire seven 'days to the defense. The 
explained that the two days of defense delay lacked a causal 
relationship with the commencement of the investigation 
because the govemment needed the time to gather wit
nesses. The court did count the seventh day as defense 
&lay because that delay resulted from a conflict in the ci
vilian defense counsel's schedule.38 

Second, the military judge excluded 61 days used by the 
defense to obtain witnesses and to allow for the presence of 
civilian counsel for closing a r m e n t .  The Army court at
tributed two of those days to the government because the 
government used the time to present witnesses and sworn 
statements.39Thus, if the government delays a court-mar
tial .to prepare or present the government's case, then the 
period is not excludable as a defense delay. This rule applies 
even if the defense required the same time to prepare the 
8ccused's case. 

Delay Caused By Conflicting Military Duties Is 
Government Time 

Additionally, the court held the government accountable 
for a delay ca& by the diversion of a witness to perform 
other military duties. During the UCMJ article 32 investi
gation, the defense counsel requested the production of a 
general olficer as a witness. Subsequently, the government 
scheduled the general to testify on a specified date. The gen
eral, however, received an order for a temporary duty 
assignment and did not testify until eight days after the 
scheduled date. The Army court refused to exclude this pe
riod under the good cause provision because ther'. government failed to provide sufficient justiscation for the 
witness' absence. Therefore, when the government causes 
the absence of a participant necessary to the proceedings, it 
must provide smcient justification to merit exclusion for 
good cause. 

The Government Is Accountable for IO Delays 

. Finally, the Longhofer court attributed a period of time 
to the government simply because the government was re
sponsible for the delay. At the court-martial, the military 
judge excluded 14 days because of the unavailability of the 
detailed defense counsel and defense witnesses. The Army 
court ruled that the defense was responsible for only ten 
days of the delay. The government used the remaining four 
days to produce government witnesses and other witnesses 
that the UCMJ article 32 investigating officer considered es
sential.41 Because the investigating officer acts on behalf of 

the government, 'the delay he caused'must be attributed to 
the government.42 

Conclusion 
The A m y  Court of Military Review'foundthat the mili

tary judge erred in excluding a total of 55 days. The court 
added these days to the government's processing time and 
held that the government violated the accused's right to a 
speedy trial." 

The Longhofer decision illustrates the significance of 
challenging and litigating any delays that occur before a 
court-martial. One day can be the difference between be
nign neglect and violation of a guaranteed right. Defense 
counsel should carefully document and account for every 
period of time that precedes the disposition of a case by 
court-martial. Counsel must fully litigate any delay greater
than 120 days and force the government to justify its ac
tions or inaction.'4 This challenge will preserve the speedy 
trial issue to ensure complete litigatiom4' Mr. Michael S. 
Rankin, Legal Intern. 

Regulatory Lsw OaCe Note 

Gas Utility Service 
The opportunities for engineers, procurement officers and 

lawyers to consider alternative gas supply options for Army 
installations continue. The Engineering and Housbg Sup  
port Center (CEHSC-UC)at Fort Belvoir, VA is 
endeavoring to make available technicalassistance to many 
major installations. This assistance will help engineers: (1) 
determine the range of gas procurement options available; 
(2) assist in technical matters related to preparation of a re
quest for proposals (RFP);and (3) assist in technical 
matters related to evaluation of responses to the RFP.De
tails regarding this technical assistance may be obtained by
facilities engineers through their chain of command. 

The regulatory environment of the gas utility industry
has continued to offer opportunitiesfor reducing the cost of 
gas utility service on installations. The basic trend in gas 
rate regulation discussed in the Regulatory Law OfticeNote 
in the November 1986 and September 1987 issues of The 
A m y  Lawyer, remains intact. The developments discussed 
in those articles will not be reiterated here. The FederalEn
ergy Regulatory Commission (PERC) and many state 
regulatory commissions mt inue  to foster a regulatory cli
mate that maximizes the competitive options available to 
purchasers of gas utility service. Most of these programs are 
an outgrowth of Order No. 436, FERC Docket No.RM 

3sThe COWnoted that the lack of the govcriment c o d ' s  knowledge about clearing procedures did not excuse the governmentfor delaying the ptocecd
ings. Id at 5, n.10. 
3 9 ~ dat 8. 
'OM at 7. 
4'Zd at 6-7. 
"The court expanded the holding ofthe Court of Military Apptals in United States v. Carlisle, 25 MJ. 426 (C.M.A. 1988). In Corlisle, the court of Mili
tary Appeals stated that "each day that an BccuMd is available for trial is chargeable to the Govanment, unlcss a delay has bccn approved by either the 
convening authority or the military judge, in writing or on the record." Id at 428. In Longhofer, the COWfound that the UCMJ art. 32 investigator could 
grant def- delays because he was acting as the convening authority's representative. Longhofer, slip op. at 8 11.13. 
43 Longhofer, slip op. at 8. The court added 55 days to 119 days of government pretrial accountability. The COWthenmumed, arguedo. that the govern
ment's accountability started at nincty-one days. Thus,the court calculated an alternate total of one hundrcd and forty-eix days of pretrial delay. Id. 
c( lk speedy trial limit is 90 days if the Bccuped is in pretrial amst or oonfinement.R C M ,  707(d). 
"R.C.M. 907@)(2)(A). 
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85-1-000,9 October 1985, 50 Fed, Reg. 42,408, 18 October 
1985. 

Initially, the courts perceived problems with Order No. 
436 and directed the FERC to resolve those issues, Associ
ated Gas Distributors v. FERC 824 F2d 981 (CADC 1987), 
cert. den., sub nom Interstate Natural Gas Association v. 
FERC 108 S. Ct. 1468 (1988). These were addressed in Or
der No. 500, the interip rule, FERC Docket No. RM 
87-34-000, dated 7 August 1987, 52 Fed.Reg. 30334, dat
ed 14 August 1987. The latter ruling of the FERC has been 
subject to some refinement, but continues as Order No. 
5&E, FERCDocket No. RM 87-34-055,6 May 1988,53 
Fed. Reg., 16859-16862, dated 12 May 1988. The federal 
courts have apparently accepted FERC‘s regulatory resolu
tion of the issues. 

In instances where installations 6nd it economical to ac
quire gas supplies using transpo tion services of a 
pipeline, or of thelocal distribution utility, rather than tra
ditional gas utility services, the tariff ra? for that service 
may be incorporated in the gas supply contract, under pro
curement regulations. The tariff rate, however, may change. 

.The installation must receive timely notice of any
changes in the applicable tariffs,whether regulated at the 
state of federal level, which will be passed through in bill
ings to the installation under the gas supply contract. 
Existing utility service contracts often contain such notice 
provisions. When B notice of increase or change in tariff 
rates is received, forward it to the Regulatory Law Of5ce 
(JALS-RL), in accord with AR 2740. 

Contract Appeals Division Note 
I 

Judge Advocate Responsibilities in ADPE Procurement 

-


~ 

Several decisions in recent bid protests before the Gener
al Services Board of Contract Appeals (GSBCA) make it 
clear that some judge advocates are either being bypassed in 
ApPE procurements in excess of $100,000, or are only su
perficially involved. As  we attempt to defend these protests, 
several factors consistently emerge: 

(I) Any significant ADPE procurement is likely to be 
protested before the GSBCA; 

(2) Judge advocates are often unaware of the vulnerabili
ty of ADPE procurements to GSBCA protests, the 
staggering costs incurred through suspended or delayed 
procurements, the payment of proposal costs and protest 
expenses, and the overall disruption to the procurement 
process which protests cause; 

(3) ADPE procurements with no legal review have little 
likelihood of surviving a protest; 

(4) Command where lawyers work closely with procure
ment personnel are much more successful in defending 
against protests. 

In one GSBCA decision, the evaluation criteria were not 
followed by the technical evaluation team. Scoring proce
dures did not reflect the relative weights provided in the 
criteria given to the bidders. The result was an undefend
able post-award protest that resulted in summary judgment
for two protesters, attorney’s fees of approximately $60,0o0, 
and the possibility of bid preparation costs assessed against
the Army in excess of $200,000. 

In another decision, an award was improperly hade us
ing the wrong GSA schedule based on a contractor’s false 
assurance that the items were in fact on the schedule. The 
procuring office never saw the schedule itself prior to mak
ing the award, and was not even aware that the items it was 

buying were ADPE. This protest was finally settled. The 
Army had to pay attorney’s fees and ultimately issued a let
ter of admonishment to the contracting officer jnvolved. 
Failure to settle might have subjected the Army to a corn
plete or partial withdrawal of the blanket delegation of 
procurement authority from GSA. 

In neither protest was there any legal review prior to 
award. 

In a third case, the procuring activity impermissibly 
shortened the statutory solicitation period without ob
taining a waiver at the appropriate level. This error was 
caught by the reviewing attorney, but he failed to tell the 
contracting officerthe precise corrqive procedures to fol
low. This error resulted in summary judgment for the 
protestor and a claim for attorney’s fees in excess of 
$23,000. 

These three cases illustrate the absolute need for careful 
legal reviev of all ADPE procurements by Staff Judge ,Ad
vocate oflices with any procurement responsibility, both in 
the presolicitation stage and prior to award. Staff Judge Ad
vocates must aggressively seek to monitor and review 
procurements, particularly those subject to protest before 
the GSBCA. Staff Judge Advocates must ensure that at 
least one attorney in the office is adequately trained to re
view procurements. Judge advocates cannot merely wait for 
the contracting officer to ask for a legal review. They must 
have a close working relatioeship with the local Directorate 
of Contracting. It is not enough merely to point out an er
ror; contracting personnel must be shown what to do and 
how to do it. Failure to do so may result in canceled 
awards, massive attorney’s fees, and sanctions against the 
Army as a whole, not just the procuring activity at fault. 
COL Cundick and LTC Long. 
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Clerk of Court Note 

SJA, See to Your SOP! 

i-
Staff Judge Advocate, examine your standing operating

procedures (SOP)for the post-trial administrative process
ing of general courts-martial and special courts-martial 
involving a bad-conduct discharge. If the answers to the fol
lowing questions are “yes” (a score of less than 100% is 
unsatisfactory) and your SOP is followed, you will save oth
er JA offices from having to do extra work because of your 
oversights. 

a Does your SOP require that each record of trial sent to 
the Judiciary for appellate review or examination include a 
specific statement by the accused indicating whether he or 
she wants to be represented by appointed counsel or intends 
to be represented by civilian counsel (or both) or waives the 
right to counsel? (See AFt 27-13, CMR Rule 10; DD Form 
494, item 46b.) If you receive an information copy of our 
request that the accused‘s new SJA obtain the missing state
ment, you know your office failed to have the record 
completed. 

b. Does your SOP require that the cover of the original 
copy of the record of trial (and, preferably, the defense 
copy, too) include the naqes of any companion cases or the 
phrase “No companion cases,” and the names of any other 
cases involving a witness or victim? (See AR 27-10, paras. 
5-31, 13-6.) Failure to observe this protocol may delay a 
case by requiring it to be,reassigned among panels of 
ACMR, or by requiring a change of appellate defense coun
sel because of a hte-discovered codict of interest. 

c. Does your SOP require that the additional copy of the 
record required for use of the Army Clemency Board be 
marked “Clemency Copy”? (See AR 27-10, paras. 5-3la, 
5-35a.) Failure to do this may result in the confinement fa
cility misdelivering that copy to the accused, whose own 
copy sometimes arrives only later after being used by the 
trial defense counsel in post-trial proceedings. 

d. Does your SOP require that, when the accused has 
been transferred to the U.S.Disciplinary Barracks (USDB) 
or U.S.Army Correctional Activity (USACA), copies of 
the initial promulgating order be sent in accordance with 

subparagraph 12-7b(6), A r m y  Regulation 27-101 Finance 
officers and-clemency sections, among others, need these to 
adjust pay and determine eligibility. 

e. Does your SOP also require that corrected copies of 
promulgating orders be sent as indicated in d, above? (Al
though not mentioned specfically in AR 27-10, the 
requirement should be self evident.) Failure to do this may 
feed errors into orders issued by the confinement facility, 
especially the final order. Result: A corrected,final order 
must be prepared. 

f. Does your SOP require that communications issued 
under the authority line of The Judge Advocate General 
and setting a suspense date be responded to? Specifically, 
we are referring to correspondence sent by the Clerk of 
Court asking for the status of cases tried 90 days earlier. A 
.significant percentage of such letters receive no reply. To 
avoid future embarrassment, we recommend your SOP re
quire that those letters receive the SJA’s personal attention. 

g. Does your SOP require that two copies of each supple
mentary court-martial order issued be sent to the SJA of 
the command that convened the court and, if a different 
command took the initial action, to the SJA of that com
mand. (AR 27-10, paras. 12-7e(l) and (3).) Failure to do 
this delays disposition of items of evidence (AR 1-22), 
disposition of trial tapes (AR 27-10, para 5-32b), and dis
position of the retained record (AR 25400-2). It also 
burdens the Judiciary with requests by o r i w  convening 
authorities for a records search to determine whether a case 
has been closed. (This question is mainly for those few in
stallations where final orders usually are issued. Other 
SJA’s, see h, below.) 

h. Does your SOP instruct what is to be done when a fi
nal supplementary order (g. above) is received pertaining to 
a case tried in the command? (For starters, see the refer
ences cited in g, above.) SJA’s who complain that their . 

offices do not receive copies of the final orders sometimes 
find, instead, that the person who received the copy did not 
understand what to do with it. 

Now is the time to see whether your office’s SOP covers 
those points. 

TJAGSA Practice Not& 
‘Instructors 7Re Judge Advocate General’s School 

1 

Criminal Law Note, 	 surgeon and the chief of the Cardiothoracic Surgery De
partment at the Naval Hospital, Bethesda, Maryland. He ,

DOD Inspector General Investigates N a v y - m e  Court , was charged with 24 specifications of dereliction of duty for 
of Military Review failing to have a supervisory surgeon present during open-

The DOD Inspector General (IG) i s  investigating an heart surgeries and 5 specifications of involuntary man
anonymous tip that the ~ ~ ~ - m ~was convicted, inter alia, of twocourtofmtarv slaughter. BilligR ~ 
view (NMCMR) was the subject of illegal lobbying and Specifications Of inVOlmtarY manslaughter and senknced to 
bribery in the highly publicized court-martial of Cdr @r.) four years confinement, total forfeitures, and dismissal from 
Donal M. B u g .  Billig, a Navy doctor, was a cardiothoracic the service. On appeal, however, the case was overturned by ,
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the NMCMR (en banc) based on insufficiency of the 
evidence. 

A new controversy has arken, however, concerning the 
manner in which the appellate decision was reached. Based 
on a tip received over the DOD “hotline” that improper 
pressures were brought to bear on the NMCMR, the IG 
launched an investigation with the aid of The Judge Advo
cate General of the Navy. The commissioners of the 
NMCMR were ordered to be available at 0930 hours, 30 
June J988, to be interviewed by IG investigators. The 
NMCMR, however, CMngjudicial Privilege, sought and 
r e d d  a temporary order from the court of 
Military a d  the matter wBs set for oral argument 
on 1 1  July 1988. on 22 Jdy 1988, Chief Judge Everett de
livered the opinion of the court. 

Jurisdiction 
’ The first issue the court addressed was the court’s power 

. to hear the petition for extraordinary relief. Noting that in 
situations where a military commander exercised influence 
on a court-martial the court had not hesitated to grant ex
traordinary relief, &e found no difference when the 
threat to the integrity of the military justice system 
originated with civilian authority [the IG].) Moreover, the 

’ court found the case fell within the court’s “potential appel
late jurisdiction.” 

Generally, there are three ways that a case falls within 
the jurisdictional limits of the court of Military Appeals in 
acting in “aid of their jurisdiction” under the “All Writs 
Act.”‘ First, the case C a n  fd under the StatutOrY jurisdic
tion of the court under article 67, UCMJ. ’Second, the Case 
c8fi fd under the potential jurisdiction of the court. That is 
usually an interlocutor~appeal where a case is pending and 
the sentence, if adjudged by the court-martial, potentially 
could meet the statutory jurisdiction of the court. Third, 
the court has recognized its “supervisory authority” to hear 
some issues to guarantee the integrity of the military justice 
system. 

In the w e  at bar, however, t urt stretched the defi
nition of its potential jurisdiction past cases being tried to 
cases that might be tried someday. The court held that be
cause Chief Judge Byrne of the NMCMR was subject to 
being charged with disobedience of orders if he disobeyed 
the Navy Judge Advocate General‘sorder to produce wit
nesses and documents, he could be tried by a general court

‘United States v. Wig ,  26 M.J. 744 (N.M.C.M.R. 1986). 

2U.S.N.M.C.M.R.v. Carlucci et al., 26 M.J. 328 (C.M.A. 1988).

’IntMstingly, the court cited United States v. Thomap, 22 MJ. 386 (C.M.A. 1986) as the authority for this propsition. T h o r n  did not involve an ex

martial and be subject to the maximum punishment, which 
would include up to 5 years confinement. Thus, the court 
believed this case was in its “potential appellate 
jurisdiction.”7 

Merits of the Petition h 

The court then turned to the merits of petitioner’s appli
cation. First, the court recognized that there was ajudicial
privilege protecting judicial communications, and that the 
privilege was to the effective of judicial 
duties. ne.court wplained, however, that the w8s 
qualified and in Some cases must yield to other cornidera
tions. Second, the court looked at the IG‘s assertion that its 
investigation would not intrude into the “court’s delibe-
tive PrmesS” and determined that there was a substantial 
risk that some areas of judicial privilege would be infringed 
upon and that an anonymous tip did not suffice to’ justify a 
limitation on the privilege. Thus, the court held that it was 
necessary to provide the NMCMR relief and protect its 
judges and staff.s 

Remedy 
. The b t  decision for the court WIls how to hp lem
protective order. while notkg that Congress had not ex
plicitly chosen a vehicle to consider allegations of 
misconduct by judges in the military justice system, the 
court of Appealsheld that it was within the inher
ent authority of the court to create an internal procedure

’ for investigating complaints of judicial miSamduct. 
The court initially considered appointing a judicial com

h i o n  but decided “that the and quickest way to 
proceed is for the judicial co-ssion to be this court itself, 
qua COUrt.”9 Accordingly, the court appointed Judge
Walter T.a x  111as special Master to inquire into the &
gatiom, relying on his previous experience as a state trial 
judge and service on several state judicial commissions. 
Subject to appeal to the full court, Judge Cox has been pro
vided with broad discretionary powers, both to protect the 
deliberative process of the NMCMR and to investigate any
allegations of misconduct when and if provided with some
thing more than an anonymous tip. The case is pending.
MAJ williams. 

traordinary writ nor was any extraordinary relief granted although it did involve c o k d  influence.Command intlumce has, however, bcar the subject of 
extraordinary relief. 

‘28  U.S.C. Q 1651(a) (1982). The Supreme Court recognized 
683 (1969). 

Uniform Code of M&tary Justice article 67, 10 U.S.C. Q $67 (1982) me& UCMJ]. 

6Mcphail v. United States, 1 MJ. 457 (C.M.A. 1976); 6ee Jones v. Commander, 18 M.J. 198 (C.M.A. 1984) (Everett, C.J. dissenting). 

’IThis greatly broadens the jurisdictional reach of the Court of Military Appcals. Under this theory, any time a moldier disobeys 8tl order or ‘facesthe pros
pect of disobeying an order, he falls within the potential jurisdiction of the Court of Military Appeals. 
*Carlucci, 26 M.J. at 342. 

9 ~ d .at 340. 
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Administrative Law Note 

Environinentd Law Instruction 

The U.S.Department of Justice’s Ofiice of Educa
ti& annually p,ments a number of very worthwhile CLE 
classes at various locations around the country. One of 
their best offerings is a 3+y session entitled “Dynamics of 
Environmental Law,” which includes an overview of the 
background and current developments in just about all ar
eas of environmental Concern. The classes are presented 
mostly by DOJ and EPA pepomel, and they are designed
for federal lawyers. 

The next session is scheduled for November 16-18 in 
Washington, D.C.Enrollment is limited, and the normal 
application deadline is October 14, 1988, but it may be 
fruitful to inquire about available slots after this date. The 
Legal Education O&x’s phone number is (202) 673-6372 
(or Fl?3 673-6372), and the address is Legal Education In
stitute, Department of Justice, P.O. Box 53061, 
Washington, D.C. 20009. Even if a quota cannot be ob
tained for this course, it may be a good idea to ask to be 
included on the mailing list to learn of future courses of
fered in Washington and elsewhere. MAJ Guilford. 

Legal Assistance Items 
The following articles include both those geared to legal 

assistance officers and those designed to alert soldiers to le
gal assistance problems. Judge advocates are cdcouraged to 
adapt appropriate articles for inclusion in local post publi
cations and to forward any original articles to The Judge 
Advocate General’s School, JAGS-ADA-LA, Charlottes
ville, VA 22903-1781, for possible publication in The Army 
Lawyer. 

The June issue of The A m y  Lawyet,contained an article 
by Mr. Mark Sullivan entitled “LawyerReferral . . .Do’s 
and Taboos.” The article contained a reference to a “Take
1” pamphlet that is used at Fort Bragg, and referred the 
reader to a copy of the pamphlet “printed below.” Unfortu
nately, because of space limitations, the pamphlet could not 
be reproduced, and the reference to it should have been de
leted. The pamphlet provides an overview of the 
relationship between attorneys and their clients, and con
tains information on such topics as choosing an attorney, 
confidentiality, fees, and the relationship between legal as
sistance o5i~ersand private attorneys. Pamphlets that 
provide this type of general information are a helpful ad
junct to the initial interview, and provide the answers to 
many commonly asked questions. 

Remobilhtion Assistance 

An Army Reserve component attorney recently ex
amined one unit’s approach to providing premobilization
assistance. The findings and conclusions, which are dis
cussed in this note, highlight problems that may exist 
elsewhere and that may require remedial eEorts. 

,The practice in his area involves sending attorneys out to 
units to present personal affairsclasses, as required by vari
ous directives. See, cg., WAG Policy Memo 88-1, Reserve 
Component Premobilization Legal Preparation, 4 April 
1988, reprinted in The Army Lawyer, May 1988, at 3. At 

the Conclusion of these briefings, soldiers have gn opportu
nity to consult with counsel, and many request wills during 
these sessions. The attorney then fills out will worksheets 
and,takes them back to headquarters for the actual will 
preparation; this practice is necessary because the unit does 
not have enough computers for the attorneys to prepare 
wills on the spot. 

Unfortunately, it may be months (typically 9 months or 
more) before an attorney (usually not the one who original
ly interviewed the soldier) is scheduled to return to the unit 
for will execution, and even then the process does not al
ways run smoothly. The soldier may be unavailable on the 
day the attorney returns; the soldier’s marital or family sta
tus may have changed in the interim; the unit may claim it 
cannot spare the personnel and time necessary to execute 
and witness a large number of wills; the soldier may have 
transferred out of the unit or out of the Guard;the will 
may contain errors and therefore require =typing; or, the 
worksheet may have been misplaced or lost, so the will the 
soldier is expecting does not yet exist. In all these cases, 
there is yet another considerable delay before an attorney 
can correct the errors and again attempt to coordinate 
execution. 

Perhaps as many as a third of the wills prepared in this 
manner are subject to at least one of these problems, result
ing in processing times frequently approach-ing2 years. The 
inefficiency creates an unacceptable burden on JAG re
sources that are already severely strained in trying to 
complete the mission. 

” A lack of efticiency i s  not the only concern,’however. 
Even when everything works as planned, a soldier routinely 
waits about a year to get a will action completed. The pro
cedure serves the client poorly, and it also raises 
professional responsibility issues.Consider the soldier who 
realizes that a will is  needed, and relies on the attorney’s
promise to meet this need. Unfortunately, .8 months after 
the interview, and while the will is sitting at headquarters
waiting for someone to take it back to the unit, the so!dier 
dies-intestate. Had the unit not offered to do *e work, the 
soldier likely would have consulted a civilian attorney and 
completed his estate planning objectives before his demise. 
Even in the absence of actual harm, the lengthy delays may 
cause anxiety and frustration. 

An attorney should not undertake to assist or represent a 
client without the ability to complete the task properly. The 
lawyer’s “ability” can be analyzed as requiring sutlicient re
sources, including adequate time to do the job right, as well 
as technical competence. Indeed, Rule 1.3 of the Rules of 
Professional Conduct for Lawyers @A Pam 27-26) pro
vides that “[a] lawyer shall act with reasonable diligence
and promptness in representing a client in every w e .  . A .” 
(It is worth noting that this guidance is substantially similar 
to the ABA‘s Model Rules of Professional Conduct.) The 
comments that follow the Rule point out that “[a] lawyer
shodd pursue a matter on behalf of a client despite opposi
tion, obstruction, or personal inconvenience to the 
lawyer. . . . Perhaps no professional shortcoming is more 
widely resented than procrastination. . . -” 

Does m attorney meet this standard under the procedure
described here? Another way, to state the question is, 
“What obligation does the lawyer undertake when he or she 
conducts a will interview with the individual soldier?” Since 
an attorneyclient relationship is formed, i s  it reasonable to 
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turn the worksheet in at state headquarters without any fol
low-up to ensure the will is actually and accurately 
prepared? Is the Ihwyer’s duty to the client met by relying 
on “the system” to get the will back to the client for execu
tion perhaps nine months later? 

Even if one concludes that the procedure described here 
comports with a lawyer’s minimal professional responsibili
ties, does it reflect adequate concern for needs of ‘our 
soldiers and their families? If there is any reasonable alter
native method of meeting the’need, the answer to the 
second question almost has to be a resounding “Nol” But 
what alternatives exist? 

The best approach provides the JAG team with com
puters and software that can generate wi l ls  while the clients 
wait. To help meet this need, the Information Management 
office at OTJAG will introduce a completely revised and 
updated LAAWS will program that will be much more 
thorough and flexible than the current edition. 

The other part of the problk,  of course, is hardware. 
Not all JAG reserve detachments and National Guard units 
possess their own computers, but with careful planning ade
quate arrangements usually can be made. The unit to be 
visited may liave an IBM-compatible machine that can be 
pressed into service; this access is not always easy to 
achieve, but locked doors usually open when the appropri
ate commander directs that the equipment will be made 
available because the troops deserve and need the support. 
Another approach involves coordination wlth the nearest 
active duty installation. For example, reserve units in Ala
bama have made arrangements to borrow computers on 
weckends from a nearby SJA office to prepare wills and 
powers of attorney for reserve component soldiers. The ar
rangement works well for both parties: - the reserves 
accomplish their mission, and the active duty attorneys 
need not worry about a crushing workload to service unpre
pared reservists in the event of a mobilization. 

All this sounds good enough, but what if computers sib
ply are not available? Perhaps procedures could be 
streamlined to reduce the delays; certainly, the considera
tions discussed in this note suggest that a maximum effort 
should be made to achieve this goal. The author of the state 
study suggested another solution, one which goes against 
general guidance in the Corps. He proposed that form wills 
be developed to allow same-day service. Form, or “fill-in
the-blank,” wills have caused difficulties in the past because 
a few courts have refused to admit such documents into 
probate. The common objection seems to have been that 
such a’will does not demonstrate a su5cient testamentary
reflection by the testator before executing the document. 
Because active duty legal assistance attorneys advise clients 
from all 50 states and several temtories, a general policy 
against form wills makes sense; after all, it i s  practically im
possible to identify and address the concerns each state 
might have about such documents in a wide variety of 
Settings.  

Reserve component ahorneys find th 
circumstances. Usually the attorney and all the clients are 
from one state, and thus it may be easier to determine 
whether form wills executed by soldiers will be met by judi
cial skepticism or by acceptance. If the matter is 
questionable, perhaps guidance could be obtained from an 
appropriate committee of the state bar. If it seems likely 

that local courts will admit form wills, it might be appro
priate to consider their use, at least until other 
arrangements can be made for expeditious will procesSing. 

Form wi l ls  are not the best answer for reducing delays,
and they may not be a feasible answer at all. But the very
need to consider them highlights the point of this note. 
Some of our will preparation practices crate thorny profes
sional responsibility issues. The problems are serious 
enough that solutions, even those that are considerably less 
than optimal, must be explored. MAT Guilford. 

Consumer ’ ~ a wN O ~ ~ S  

Credi(t)-Ccrre. Incorporated 
The following note was provided by the Alabama attor

ney general’s office as vapublic service announcement. The 
attorney general has indicated that approximately half the 
complaints received by the consumer protection division re
garding Credi-Care, Inc. (incorporated as Credit-Care, Inc. 
in South Dakota) have been from military personnel. 

The Alabama attorney general‘s office has received nu
merous complaints over the past eighteen months against a 
buainess formerly operating out of Alabama under the 
name of Credi-Care, Inc. This business operates as a debt 
adjustment or a debt consolidation company. It charges a 
fee for providing services that include designing a repay
ment schedule for its customers that wil l  effectively pay off 
their creditors over a speci6ed period of time. The company 
requires that, the customers execute a contract and thereaf
ter the company collectspayments from the customer and 
h u e s  drafts to that customer’s creditors. From these pay
ments, the company deducts its fee, which according to the 
contract equals approximately eighteen to twenty-three per 
cent of the customer’s total outstanding debt. 

The complaints commonly allege that the company fails 
to pay creditors in the proper amounts and in a timely 
manner. The complaints often further state that ,ifthey at
tempt to cancel the contract because they are dissatisfied 
with the services rendered by Credi-Care, they are charged 
additional fees by the company specitically because of the 
cancellation. Many consumers allege that they are left in a 
worse financial situation after contracting for these services 
and that their credit ratings are detrimentally ‘affected by 
Credi-Care’s failure’to perform in aixordance with its rep
resentations and the termsof the contract. 

The attorney general‘s consumer protection division has 
recently learned that this company has relocated to Sioux 
Falls City, South Dakota, and is operating under the name 
of Credit-Care Inc., of South Dakota. In spite of the com
pany’s incorporation in Alabama and former use of a 
Birmingham, Alabama, post.office box, it maintains its pn
mary office and operation center in Westchester, Illinois. 
The consumer protection division continues to monitor the 
activities of this business and to receive and address com
plaints Qf consumers who have dealt with the company.
Oflicials in the State of,Illinois are also investigating the 
company’s practices to determine if any @alation of Wois 
law has occurred. A cease and desist order was issued 
against the company by the Alabama Securities Cammis
sion for failure to obtain the proper license before doing 
business in Alabama. If legal assistance attorneys or their 
clients have any questions regarding this business and re
quire further information, they may contact the Alabama 
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Consumer Protection Division at I-80(1-392-5658’ (toll
free) or (205) 261-7334 (wmmercial).’ 

Consumers Could Protect Against Fraudulent Computer 
Salesnr Clone Component Distributors of America, Inc., which 

has been advertising the sale of personal computer systems
in such publications as P.C. World, PC Magazine, Personal 
Computing, and Byte, has been placed in receivership by 
the Texas attorney general for taking consumers’ money for 
computer systems but failing to deliver the computers. Con
sumers who ordered these systems were allegedly required 
to pay for them in advance by personal check, cashier’s 
check, money order, or wire transfer and were telephonical
ly informed that their computers would be delivered within 
a few weeks after their checks cleared. The attorney gener
al’s office asserts that when consumers called to inquire 
about delays they were falsely told that their checks had 
not yet cleared. Clone has apparently also failed to ac
kuowledge cancellations and to refund consumers’money. 
The attorney general placed the company in receivership 
due to m u m  that the company is insolvent or is in immi
nent danger of becoming insolvent. 

Two New Hampshire companies that sell personal com
puter equipment worldwide, Scientific Storage Technology, 
Inc., and Quantus Microsystems, Inc., have allegedly en
gaged in similarly deceptive practices. The New Hampshire 
attorney general asserts that these companies have violated 
the New Hampshire Consumer Protection Act by repeated
ly representing to consumers that delivery of their 
computers could be made in 7 to 10 days, inducing many 
consumers to prepay in full for the equipment. Consumers 
have complained that these companies have failed to deliver 
the equipment within the represented time periods and have 
refused to refund payments to consumers who had can
celled their orders. Both companies filed bankruptcy
petitions in March 1988. 

Legal assistance attorneys should remind consumers 
through preventive law classes, post publications, and other 
media that prepayment leaves the consumer little leverage
indealing with dilatory merchants and that federal law pro
vides some protection to consumers who pay for goods or 
services with credit cards. The Federal Fair Credit Billing 
Act, 15 U.S.C.1666 (1982) identifies remedial actions avail
able to consumers when billing errors, such as failure to 
credit an account for undelivered, unaccepted, or returned 
merchandise, occur. If the consumer has paid for the goods
with a credit card such as VISA or Mastercard (this law 
does not apply where the card issuer controls the merchant 
involved, such as where a Sears credit card is used to 
purchase a product from Sears), the consumer can assert all 
claims and defenses arising out of the transaction against
the card issuer, provided: 1) the umsumer has first made a 
good faith effort to resolve the problem with the individual 
honoring the card, 2) the amount of the initial transaction 
exceeds $ 5 4 3 )  the initial transaction was in the same state 
as the cardholder’s designated address or within 100 miles 
of such address, and 4) the consumer has not yet paid the 
card issuer the mount  in dispute. 15 U.S.C.8 16663 (1982). 

Cashing in on Paranoia 
Meditrend International, Inc., a San Diego company, has 

apparently found a way to take advantage of consumers’ 

f: AIDS, obesity, cancer, alcoholism, and being too 
pale to don ‘a bathing suit. The Iowa attorney general has 
filedsuit against the company, which markets its products 
nationwide, alleging consumer fraud in its sale of “baidage
like” patches which the company claims will help people 
avoid or cure these maladies when placed on the wrist, on 
the collarbone, or behind the ear. For example, weight loss 
patches, thirty of which sell for $29.96, are advertised to 
help people lose weight by suppressing their appetites. The 
company also markets tanning patches, anti-smoking patch

coho1 patches, and patches to alleviate PMS and 
attorney general‘s suit asks the court to issue in

junctions to prevent future violations of consumer fraud 
laws; to assess civil penalties, and to award restitution to 
consuiners. 

Reaching Out and Touching Can Be Costly 

Telephone users may be paying excessive rates for long
distance telephone calls made through “alternative operator
semices” companies. Alternative operator companies typi
cally contract with private pay telephone owners, hotels, 
hospitals, airports, and universities to provide longdistance 
operator services for calls made from these locations.The 
telephone owner (e.g., the hotelor hospital) receives a com
mission from each call completed by the alternative 
operator service. In order to pay the commission, calls 
made through these companies are billed to the d e r  at up 
to 400 percent higher than rates charged by long-distance 
carriers such as AT&T, MCI, and Sprint. 

~ e r sare often unaware that an alternative company is 
being used and do not know that they have incurred addi
tional charges for calls until they receive the bill. Even 
using a credit card, such as AT&T and other phone credit 
cards, may not protect the consumer from charges for using 
the alternative company, since these companies may accept 
the credit card number without identifying the carrier and 
then charge the alternative rate. Although consumers can 
often detect these companies by reading the information 
about long-distance billing policies posted on or near the 
telephone, absent such materials consumers can avoid these 
charges only requesting the identity of the operator‘s com
pany and the rates that will be charged for the call. The 
Minnesota attorney general has requested that the Public 
Service Commission regulate these companies in a way that 
better protects telephone users. 

Estate Plauning Notes 

Antenuptial Agreement May Control Disposition of &?ate 

A recent decision by a Louisiana court highlights the 
need to exercise extreme caution when drafting antenuptial 
agreements for clients. The ‘issue litigated in Succession of 
Alfred J. Moran, 522 So. 2d 1174 (La. Ct. App. 1988), was 
whether an antenuptial contract may control the disposi
tion of a decedent’s estate even though a portion of the 
agreement was invalid. 

“ In the case, the decedent executed an antenuptial agree
ment which provided that he was to make a will under 
which his wife would receive his entire estate, and that he 
would not revoke or amend his will during his lifetime. The 
decedent divorced his wife three years after he had signed 
the agreement and died the following y&. 

P 
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The decedent’s will and codicils did not comply with the 
antenuptial agreement. The .decedent’s ex-wife filed a peti
tion to assert her claim under the antenuptial agreement 
against the other parties and creditors claiming shares of 
the decedent’s,estate.. 

The Court of Appeals ruled that the portion of the agree
ment dealing with the irrevocability of the will was null and 
void because Louisiana law clearly provides that a testator 
can never be dispossessed of his right to revoke a will. Nev
ertheless, the court decided that the decedent’s ex-wife 
could assert her claim because the decedent’s promise to 
leave his ex-wife the disposable portion of his estate did not 
violate Louisiana law. Since antenuptial agreements are 
subject to the principal of severability, that portion of the 
agreement containing this promise could be enforced. 

Under the laws of most states, an antenuptial agreement 
to make a certain provision for a spouse at death is valid 
and enforceable against the estate. Such an agreement is not 
a testamentary disposition of property which must meet the 
strict statutory requirements governing transfers at death. 

’41 Am. Jur. 2d, Husband and yi$e 289 (1988). 

When conducting will interviews, legal assistance attor
neys should ask their clients if they have ever signed 
antenuptial agreements. As Succession of Moron illustrates, 
the existence of a valid antenuptial agreement may serve as 
a limit on testamentary’freedomto dispose of property m
tirely as the client wishes. MAJ Ingold. 

Real Property Notes 

Seller Financing Does Nor Satisfy Contingency In Real 
Estate Contracr 

If a home buyer is unable to obtain financing from a 
lending institution, can the seller nevertheless insist on 
compliance with a land sales contract by offering private fi
nancing on terms similar to those available from a 
commercial lender? According to an Illinois decision, the 
answer to this question is “no” if the contract calls for fi
nancing from a “lending institution.” Gardner Y. Padro, 517 
N.E.2d 1131 (Ill. Ct. App. 1987). 

In’Gardner, the buyer’s real estate contract was contin
gent on finding financing within 90 days. After making a 
good faith effort, the buyer informed the seller that he 
could not obtain financing. The seller refused to return the 
buyer’s earnest money kind instead offered to take back a 
purchase-money mortgage on the same terms the buyer 
would have ieceived from a mortgage company. 

The financing contingency included in most standard 
form land sales contracts should be closely reviewed be
cause they are often limited to “lending institutions.” 
Sellers may wish to modify this standard clause to provide 
that, in the event financing from a commercial lender can
not be obtained, the seller has the option of offering a 
purchase-money mortgage or alternative financing to satisfy 
the contingency. M‘AJ Ingold. 

Tax Notes , 

Deferring Taxable Gain on Sale of Home Limited to Costs 
Incurred Two Years Prior to Sale 

A recent private letter ruling helps explain how deferral 
of gain under I.R.C. 1034 (West Supp. 1988) works when a 
couple begin construction on a new home before selling 
their present residence. Priv. Ltr. Rul. 8,825,021 (Mar. 17, 
1988). Usually taxpayers sell one home and then take ad
vantage of section 1034 by purchasing a more expensive 
new home within the statutory replacement period. I.R.C. 
1034. Most taxpayers have a two year period in which to 
buy a new home, but members on active duty have up to 
four years to purchase the new home. I.R.C. 1034(h). 

According to the letter ruling, if taxpayers take the more 
unusual approach of buying land and constructing a new 
home while continuing to occupy their current home, they 
must complete the project within two years before the sale 
of the first home to take full advantage of the rollover pro
visions. There is no special rule extending this two year 
period before the sale of the home for active duty soldiers. 

The facts on which the private letter ruling was issued 
were relatively straightforward. A couple intended to 
purchase land and construct a new home over a three-year 
period. They planned on living in their principal residence 
during this three year period, and then sell the home for a 
price that was estimated to be less than the total cost of the 
land and construction oftheir new residence. 

The IRS ruled that the taxpayer’s cost of purchasing the 
new residence would include only so much of the totalcon
struction costs as was* ,incurred during the last two years 

-before the sale of their former home. Treas. ‘Reg. 
1.1034-l(d)l)(ii). Since the land on which the new house 
was to be built was purchased more than two years before 
the date of the sale of the old home, the land purchase price 
could not be included in the total cost of the new home for 
purposes of calculating tax deferral under section 1034. Tbe 
total basis for the new residence, however, would include 

The buyer ,rejected this offer and sued the seller for re- ‘ all of the costs of acquiring land and constructing the new 

turn of his earnest money. The small claims court ruled for home less any unrecognized gain from the sale of the first 

the seller-defendant on the grounds that he complied with home. 

the contract by offering financing to the plaintiff in keeping . The obvious strategy for taxpayers planning on building
with the intent of the parties. arnew home before selling their former home is  to ensure 


The appellate court rejected this reasoning, finding that that all acquisition and construction costs are incurred 

,the term “lending institution” in the contract was clear and within the two years preceding the date of the sale of the 

free from any ambiguity. According to the court, the phrase h t  home. Although taxpayers failing to comply with this 

“lending institution” refers to a “commercial enterprise or time limitation will still be allowed to add the total costs tq 

organization which i s  engaged in the business of making the new home’s basis, they will not be able to take full ad

mortgage loans rather than to a private, individual seller vantage of the favorable tax deferral treatment afforded 

who offers financing to the buyer.” Id.  at 1133. under section 1034. ukl Ingold. 
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IRS Rules That Support Payments Are Alimony 

A recent private letter ruling has given draftersof separa
tion agreements some mom to avoid the recently enacted 
d e  treating certain “lump sum’’ spousal support payments 
as nondeductible child support payments. Priv. Ltr. Rul. 
No. 8820052, Feb 19, 1988. A short review of the law relat
ing to the taxation of support payments is necessary to 
understand the significance of this letter ruling. 

Prior to 1984, lump sum support payments to a former 
spouse and to child or children could be deducted as alimo
ny even though the payments were actually intended as 
child support. Lester v. Commissioner, 366 U.S.299 (1961). 
The 1984 Domestic Relations Tax Reform Act modified 
this rule by providing that lump sum support payments
scheduled to be reduced on a “contingency relating to a 
child,” such as attaining the age of 18, getting married, or 
obtainingf ~ l lhermployment, must be treated as nonde
ductible child support to the extent of the reduction. I.R.C. 
71(c)(2) (Supp. 01 1985). 

The new rules further provide that support payments 
that wilt be reduced at a time that can be “closely Bssociat
cd” with a contingency relating to a child must also be 
treated as nondeductible child support. Temporary regula
tions still in effect identify two situations when it will be 
presumed that a reduction is closely associated with a child. 
Treas. Reg. 1.71-1T (Q and A-18). The first presumption 
exists if a payment reduction occurs within six months 
before or after a child reaches 18,21, or the age of majority
in the child‘s state. A second presumption applies when 

bh 

=thereis more than one child and the support payments are 
to be reduced two or more times when each child reaches 
the same specified age between 18 and 24. 

The new rules did not leave much mom for taxpayers 
who wanted to take advantage of the alimony deduction 
and yet have the obligation to provide suppbrt reduced 
when the children no longer lived in the former spouse’s 
home. A solution, according to the recent letter ruling, is to 
time the reductions at least one-half year before or after the 
child or children reach 18, 21, or the local age of majority. 

In the case before the IRS, the separating couple pro
ped to amend their divorce decree to provide reductions 
in spousal support on two specised future The k t  
duc t ion  wBs to place just over after 
couple’s first child attained the age of 18 and the second re
duction was to take place just over six months after the 
couple’s seumd child’s 21st birthday. 

Even though the six-month window under the new law 
was missed by just one day, the IRS determined that the 
full amount of payments under the proposed plan would be 
characterized as alimony for tax purposes. The ruling indi
cates that the Service will not seek to expand the area of 
child support payments beyond the parameters contained in 
the new rules. Thus, as long as lump sum spousal support 
reductions fall just outside the windows established to de
fine child support, if even by one day, the entire amount of 
the payment will qualify for favorable alimony tax treat
ment. MAJ Ingold. 

Claims Report 
United States Army Claims Service 

Tort Claims Note 

Processing Life Insurance Applications 

Proper processing of soldiers’ commercial life insurance 
applications submitted through U.S.Atmy personnel chan
nels is essential to avoid liability for payment of the policy 
amounts by the United States out of appropriated funds. 
Atmy regulations permit military processing of an applica
tion for commercial life insurance to establish an allotment 
to pay commercial life insurance company premiums. A 
Federal Circuit Court recently held that the Army’s as
sumption of this voluntary obligation created a legal duty 
to carry out the procesSing correctly. In that case, because 
the battalion headquarters never received the allotment ap
plication from the company clerk, the private insurance 
company did not receive any premiums prior to the death 
of the insured. The United States was ordered to pay 
S118,000, the amount of the policy, to the survivor. 

’Sowell v. Uuited States, 835 F.2d 1133 (5th Cir. 1988). 

The original judgment against Massachusetts Indemnity
and Life Insurance Company (MILICO), the life insurance 
company, was reversed because although under Louisiana 
law, the broker who sold the policy to the soldier could be 
considered an agent of the insurer rather than the insured, 
he exceeded his authority when he waived the 6rst premi
um payment necessary to place the policy in effect. The 
broker wrote on the soldier’s copy of the allotment applica
tion that the application served as the first premium 
payment. 

The U.S. effort to obtain a dismissal under the Feres or 
“incident to service” doctrine, was not granted. The court 
held that the doctrine did not apply, as neither the benefits 
nor military discipline tests are applicable in a’suitbased on 
an injury to a soldier‘s wifeS4The dismissal of the Feres ar
gument was not appealed. 
This rationale is difficult to understand, as the suit was 

not for a personal injury, but for the loss of property. In 

I *Sowell v. MILICO,Civil # 8 1 4 2 3 A  (W.D. La., Aug 9, 1985). reversed and remanded Civil #E54872 (5th Cir..Aug 21, 1986). 
Feres v. United States, 340 U.S.135 (1950). 

4Sowell v. MILICO,Civil # E l 4 2 3  (W.D. La., Apr 12, 1984). 
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our view, because the Circuit Court ruled that no insurance 
contract existed, the beneficiary-spouse had no property 
rights and no property to lose. 

The court also held that the misrepresentation and inter
ference with contract rights exceptions to the FTCA’ were 
inapplicable because the basis for the loss arose from the 
government’s negligent loss of the allotment form6 The 
District Court analogized the facts to a 5th Circuit case in 
which the U.S.destroyed livestock on its mistaken belief 
the animals were diseased.’ The analogy is inappropriate, 
however, as there was no property to destroy in the instant 
case. Moreover, at least four paydays had passed before the 
soldier died. The court stated that the decedent was very fa
miliar with the allotment system, yet he took no action in 
spite of the absence of any notation of an allotment on his 
leave and earnings statement. Additionally, the life Insur
ance company took no action to enforce payment or to 
cancel the policy despite the passage of time when no pay
ment was received. 

In all of the five decisions in Sowell, only the most recent 
decision 6f the Circuit Court discussed what tort was com
mitted. It states that Louisiana has extended the voluntary 
duty concept found in 8 323 of the Restatement (Second) of 
Torts (1965) to provide recovery for damage to chattels, 
and would apply it under the facts of this case. Precisely 
which Louisiana tort the court has in mind is not at all 
clear. The tort of negligent records keeping could be appli
cable if Louisiana has such a tort. 

While cases similar to Sowell may be more defensible 
with an earlier and more complete investigation, Staff Judge
Advocates and members of their office should emphasize to 
commanders at all levels the importance of proper, expedi
tious and complete processing of insurance applications. 
Mr. Rouse. 

Personnel Claims Notes 

Rounding-08 Sums 

rmy began rounding-off the 
amounts allowed on personnel claims on each line item, in 
order to speed up claims processing. Paragraph 11-13g, AR 
27-20 (ioJuly 1987). A few individuals have expressed 
concern that some claimants are receiving more than they
claimed. 

The basis for this practice lies in the nature of the Per
sonnel Claims Act, 31 U.S.C. 3721, [hereinafter “the Act”] 
as a gratuitous payment statute. The intent of the Act is to 
provide a benefit, partially compensating soldiers for the 
loss of personal property incident .to service, in order to 
maintain morale and prevent financial hardship. Unlike the 
statutes that provide for the payment of tort claims, com
pensation ,underthe Act is not predicated on liability on the 
part of the United States. 

, . 
$28 U.S.C 268O(h). 

Because of this fundamental difference bktween the Act 
and the various tort claims statutes, many practices that 
would be inappropriate for claims cognizable under the var
ious tort claims statutes have been adopted for 
administrative convenience in adjudicating personnel
claims. For example, there is no requirement that a person
ne1 claim be presented for a sum certain, or that the 
claimant sign a settlement agrement. Rounding-off is yet
another of these procedures, accepted to further the overall 
purpose of the Act. The fact that a small number of claim
ants may receive more than they “claim” simply is not a 
cause for concern. 

The Personnel Claims computer program will accept en
try of an amount paid that exceeds the amount claimed by 
up to fifty cents. In ciddition, claims personnel may encour
age claimants to round off sums to the nearest dollar, 
particularly on the bD Form 1842. Mr. Frezza. 

Battery Acid Damage ro Unfonns 

From time to time, field claims offices raise concern over 
the policy enunciated in Personnel Claims Bulletin 16, that 
claims under Chapter 1 1 ,  AR 27-20 for damage to 
uniforms due to battery acid spills or other job related inci
dents cannot be approved. U.S.Army Claims Service bas 
recently conducted a complete review of the policy and de
termined that it is sound. Commanders who have soldiers 
working in situations where damage to uniforms is likely 
can help their soldiers by providing protective clothing or 
DX items for wear during such activities. Each enlisted sol
dier receives an annual uniform allowance of $187.20 to 
cover the cost of replacing damaged or worn uniform items. 
An analysis of the allowance vis-a-vis clothing store prices
shows that it provides a m ~ l ecompensation for uniform 
losses due to duty requirements. The Army has decided to 
budget for this allowance and not for replacement in kind 
to cover uniform needs of soldiers; thus, it is not fiscally
sound (nor necessary) to use claims funds to supplement 
the allowance, and such action would be contrary to Army 
budget decisions. COL Lane. 

. ,  

Management Note 

Reviewing Claim Category Codes 

One of the most important data elements in the new, 
computerized claim record is the category code. Unfortu
nately, in many offices the person in the office with the least 
experience is responsible for entering these codes, and the 
codes are not being checked for accuracy by the claims 
OffiC43-S. 

The CLAIMS software uses category codes to gauge the 
incidence of various types of claims and track obligation da
ta. Although the CLAIMS software includes an elaborate 
error-checkingprogram to detect entries that cannot be val
id, the software cannot determine whether an otherwise 

-


~ 

‘Note 1 supra. See also Sowell v. MILICO,Civil #SI4823 (W.D. La., May 12, 1987). 
’Ware v. United States, 626 F.2d 1278 (5th Cir. 1980). 
*See note 1 supra. 
’For a discussion of FZ%A liability for negligent records keeping, see Quinones v. United States, 492 F.2d 269 (3d Cir. 1974), INA Aviation v. United 
States, 468 F. Supp. 695 (E.D.N.Y. 1979); Dee v. United States, 520 F.Supp. I200 (S.D.N.Y.1981). Moessmer v. United States. 579 F. Supp. 1030 (E.D. 
Mo. 1984). 
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valid category code has been used incorrectly. For this rea
son, it is essential that each claims judge advocate or office 
manager review the selection of ,each claim record category 
code. 

One of the major defects that plagued the DA 3 system 
was careless coding and the inconsistencies among offices in 
categorizing claims. The design of the new tort and person
nel claims record, and in particular the design and selection 
of valid category codes, was carefully considered by
USARCS.Adherence to guidance previously provided to 
the field will result in selection of the proper category code. 
Careful attention to this matter by claims officerswill make 

a significant contribution to the integrity of the Army 
Claims database. Questions concerning which code to use 
on an unusual claim should be directed to the tort or per
sonnel claims subject matter experts at USARCS,or to the 
appropriate overseas command claims service 

When the USARCS has finished installing and testing 
the new computer programs on its minicomputer, the Ar
my will be in a position to accurately detepnine what kind 
of claims it pays and to formulate rational klicy based on 
this information. The effectiveness of this process will de
pend in large part on the accuracy of the daU each claims 
office provides. Mr. Frezza. 

Criminal Law Notes 
Criminal Law Division, OTJAG 

“Informed Consent” in Criminal Law 
Part of the job of the Opinions Team,Criminal Law Di

vision, OTJAG,is to respond to inquiries and letters to the 
White House, Congress, or the Department of Defense con. 
cerning criminal law matters in the Army. The letters, 
which are often written by an accused soldier or his close 
relatives, usually allege a miscarriage of justice in a court
martial. The letters can be humorous, such as the mother 
who was concerned that her son might be sentenced to “five 
years confinement at Lauderddew (we should all be so 
lucky!). the other hand, the letters be pathetic, such 
89 the letter from the parents of a murder ,&..tim describing 
the effect of the offenseon their family and urdngthat the 
accused not be granted parole. More often, though, &e let
ters allege Some defect in the court-martial, These letters 
me frequently the result of uninformed, or inadequately in
formed, clients. nepurpose of this short note is to point 
out to trial defense counsel some areas where clients can be 
better informed. 

In the medical profession, physicians are required to pro
vide’ a certain amount of information to ensure the 
decisions made by the patient are informed decisions. This 
policy is Called the informed consent rule. Rule 1.2(a), De
partment of the Army Pamphlet 27-26, I states that the 
lawyer must abide by the client’s decision concerning
choice of counsel, plea, selection of forum, whether to enter 
into a pretrial agreement, and whether the client will &ti
fy. These decisions are made after the client consults with 
the lawyer. Paragraph 1 3 4 1  of AR 27-102 requires trial 
defense counsel to explain to the accused his appellate 
rights. These two sources, DA Pam 27-26 and AR 27-10, 
represent the minimum amount of information a lawyer 
must provide to his client. Of course, any defense counsel 
who zealously represents his client (See Comment to Rule 
1.3, DA Pam 27-26), will provide more information to his 
clients than the minimum. In the same way that physicians 
ensure patients make informed decisions, trial defense cow
sel should provide as much information to clients so that 

p~their decisions are informed. 

One recurring complaint of convicted soldiers results 
from unrealistic expectations that are often created by de
fense motions or objections during trial. When the military 
judge against a defense or objection, the ac
cused gets the impression that the military judge is unfair 
or biased, even where the motion or objection had little 
chance of success. The problem can be avoided if the de
feme counsel explains to the accused the motion and the 
military judge’s ruling. The explanation of motions should 
be done before trial and should include an assessment of the 

Ofprobability Of sums the motion, =pia l ly  where the 
motion has little chance Of Succeeding. If the defense 
sel utilizes the “mud-throwing approach’’ to motion 
Practice (that is “if YOU throw enough mud,some of it will
stick”), then the counsel should tell his c b t  that some Of 
the motions have little chance of s u ~ .A related 
ry Of complaints is where the defense counsel, within 
hearing Of his an adverse 
or decision as wrong or contrary to the law. Such com
ments do little to foster confidence in the judicial system 
and result in cynicism toward military justice. m e n  the 
client hears his sole source of legal authority, his defense 
counsel, a defect in the system, the client will read
ily adopt that view. 

Another common allegation by convicted soldiers is that 
their defense counsel failed to have Certain witnesses testify.
This complaint arises when the accused provides his de
fense counsel with the names of possible witnesses who i
later turn out to be immaterial, or worse, contrary to the 
defense. The client gave his attorney the names of witnesses 
the client fervently believes may help him. If the counsel 
does not have the witness& testify, the client, who is  una
ware that the witnesses cannot help his case and may 
believe his counsel ’failedto interview the witnesses, alleges 
ineffective assistance of counsel. The point to be learned 
from this situation is that the defense counsel should keep 
his client apprised of all developments in the case, both pos
itive and negative developments. Although it may be 
difficult for a defense counsel to inform a client that his best 

I 

‘Dep‘t of Army. Pam. 27-26, Rules of Professional Conduct for Lawyers (31 Dec. 1987). 
Army Reg. 27-10, Legal SerVices-Military Justice ( I  July 1984). 
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buddy from the unit thinks the accused has no rehabilita
tive potential and should spend some time in Leavenworth, 
the client should be told this. 

W i l e  defense cdunsel should keep their clients informed 
of the developments in the case, they should not voice their 
personal doubts about their own handling of the case. For 
example, in one letter, a convicted soldier complained that 
his defense counsel did not try to obtain a pretrial agree
ment. The soldier’s complaint was based on his defense 
counsel’s post-trial lamentation that, “We should have got
ten a pretrial agreement.’’ In other words, although you, as 
a defense counsel, may have shot yourself in the foot during 
trial, do not give your client the ammunition to shoot you 
in the back after the trial. This does not mean a defense 
counsel should hide the weaknesses in the case. On the con
trary, the client should be told the strengths as well as all 
the weaknesses, plus the potential adverse consequences of 
the weaknesses. 

Another aspect of trial defense representation is keeping 
the client informedof the dfect of his court-martial convic
tion. I often receive letters from soldiers who complain 
about the onerous effect of their conviction and punitive 
discharge. For a description of the types of punitive dis
charges, defense counsel should consult Rule for Courts-
Martial 1003(b)(10)3 and paragraph 2-37, DA Pam 27-9.‘ 

In a recent opinion, United Srutes v. Belumen, the A m y  
Court of Military Review held that defense counsel, absent 
a specific inquiry by an accused,are normally not required 
to provide information to an accused concerning collateral 
consequences of a court-martial conviction. In Berumen, 
the defense counsel was found not to have rendered ineffec
tive assistance when he failed to advise his client on the 
immigration and naturalization consequences of a convic
tion. This holding, however, should not be construed as a 
license to defense counsel to i e the collateral conse
quences of their client’s court-martial conviction. Military 
defense counsel should provide their clients With informa
tion concerning the collateral effects of their conviction. An 
informative article entitled “The Collateral Consequences 
of a Felony Conviction: A National Study of State Stat
utes” describes the effect of a Federal conviction on state 
rights and privileges, such as voting, divorce, and holding 

convicted soldier‘s ons, and allegations 
against his counsel, could be foreclosed if the defense coun
sel maintained some contact with the accused after the 
convening authority has taken action on the case. Trial de
fense counsel often take the position that once a client has 
departed to s m e  confinement, the counsel need no longer 
be concerned about the client. If the convicted soldier has 
to serve confinement at the U.S. Army Correctional Activ
ity or at the U.S. Disciplinary Barracks, the trial defense 
counsel should write the soldier and merely inquire into his 

well-being. One short letter to a newly arrived, d h n s +  
late, and angry inmate can prevent hours of accusations 
and recriminations later on. Captain Brendan F. Flanagan 

Authority of Battali0 anders to Convene ,-

S~mmaryCoarts-Martial 
By what authority are battalion commanders able to con


vene summary courts-martial? This is an inquiry that is 

often posed to Criminal Law Division due to the wording 

of articles 23 and 24, UCMJ. Pursuant to article 23(a)(3), 

UCMJ, detached battalion commanders are authorized to 

convene special courts-martial. Moreover, pursuant to arti

cle 24(a)(l), UCMJ, commanders who are general or 

special court-martial convening authorities may convene 

summary courts-martial. The question then becomes:Is the 

typicai battalion found in the Army division a detached 

battalion? 


R.C.M. 504(b)(2)(A) indicates that for purposes of arti

cles 23 and 24, a unit is “detached” when the unit is 

“isolated or removed from the immediate disciplinary con

trol of a superior in such manner as to make its commander 

the person held by superior commanders primarily respon

sible for discipline.” The Rule specifically indicates that 

“detached” is used in a disciplinary, not in a tactical or 

physical sense. Both the 1951 and 1969 editions of the 

Manual for Courts-Martial included the following example 

in paragraph 5 b  


For instance, the commanding officer of a field artillery 

battalion which is part of an Army division, if respon- h 


sible directly to the division commander for the 

discipline of the battalion, may appoint (convene) spe

cial courts-martial even though there is a division 

artillery commander who controls the battalion in oth

er matters. 


The long standing position of ‘Criminal Law Division, 

OTJAG has been that in an Army division, the battalion 

commander, not the brigade commander to which battal

ions are attached, is the individual to whom superior 

commanders look 8s being primarily responsible for disci

pline within the battalion. As such#by virtue of article 

23(a)(3), the battalion commander is a special court-martial 

convening authority, which further makes him or her a 

summary court-martial convening authority pursuant to ar

ticle 24(a)(l). R.C.M. 504(b)(2)(B) indicates that if a 

commander is in doubt whether the unit is “detached,” $e 

general court-martial convening authority determines 

whether the unit is “detached” for purposes of articles 23 

and 24. Notwithstanding the authority of the battalion 

commander under articles 23 and 24, UCMJ, superior com

petent authority may limit the power of the battalion 

commander to convene special or summary courts-martial. 

MAJ Holland. 


Manual for &urts-Mart.ial, United State. 1984, Rule for Courts-Martial1003@)(10).

‘Dep”t of Army, Pam. 27-9, Military Judges’ Benchbook (1 May 1982). F 

United Siares 0: Bencrnen, 24 M.J.737 (A.C.M.R. 1987), pet denied 26 M.J. 67 (C.M.A. 1988). 

6Burton, Cullen, and Travis, The Collated Consequences ofa Felony Conviction. A Nurional Study of Stare Statures, 3 Federal Probation 52 (Sept. 1997). 
Copies can be obtained from TCAP or TDS. 
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Administrative Law Note , 

Administrative Low DivLrion, OTJAG 

P Reliefs for Cause 

This is a reminder to all attorneys who provide advice con
cerning relief for cause procedures. Paragraph 2-15, ‘AR 
600-20 (30 March 1988) contains the basic policy on relief 
for CBUSe: “If a relief for =Use action iS contemplated On 
the basis Of an investigation under AR 15-69 the 
referral and comment procedures of that regulation must be 
followed prior to the act of initiating or directing the relief’ 
(emphasis added) (see also, paragraph 1-8c, AR 1S-6 (11, 
May 1988) and patagraph S18a.1, AR 623-105 (1 Febm
ary 1988)). Unfortunately, this proviso i s  frequently
disregarded, and otherwise mefithous relief actions 
have been nullitied following article 138 complaints or IG 
investigations because commanders did not refer the results 

of investigations to the officers concerned and, consequent
ly, failed to consider the officers’rebuttals prior to directing 
relief. once 811 officerhas been improperly ef ievd,  later re
ferral do- not or legitimize the improper relief. T~ 
avoid such a result, attorneys should ensure that com
manders and supervisdrs with the rqhents of 
AFt 15-6‘and AR 600-20 prior to relieving subordinates. 

the commander Or su~rvisordeemimmediate re
moval from duties necessary umkr the facts of the 
investigation, temporary suspension from duties pending 
cbmpletion of the procedural safeguards of AR 15-6 is per
nhtted under paragraph 2-15b, AR 600-20. 

Standards of Conduct Note 
United States Army Community and Family Support Center 

Filing of DD Form 1787 

t-

Ethics counselors should be aware of a change to the filing
location for DD Form 1787, Report of DOD and Defense 
Related Employment. In accordance with Army Regulation
600-50, Standards of Conduct for Department of the b y 
Personnel, paragraph 5-8c(2), current officersand employ
ees required to file DD Form 1787 should file it with the 
Ethics Counselor of their present duty station; former of
ficers and employees required to file do 50 with the Ethics 

Counselor for their last duty station. Prior to the regulatory 
change, all DD Form 1787’s were 6led with HQ, US Army
Community and Family Support Center. DD Form 1787’s 
incorrectly filed with that agency will be forwarded to the 
appropriate Staff Judge Advocate Of�ice.Ethics counselors 
should advise affected departing and retiring oficers and 
employees of the proper filing location for their reports. . 

Litigation Update 
Litigation Division, OTJAG 

The following i s  a narrative summary of recent develop- three consolidated appeals, the Army seeks to overturn the 
ments in significant cases involving the Army, Army preliminary and permanent nationwide injunctions of ran
personnel or other Army interests. dom testing. The injunctions have been stayed and testing 

may continue pending resolution of the appeal. 
Civilian Personael On 6 June, the Supreme Court announced that it would 

hear the Government’s appeal in Railway Lobor Executives’Civilian Drug Abuse Testing hogram Association v. Burnfey, 839 F.2d 575 (9th Cir. 1988) cert. 
On 4 May, the Court of Appeals for the District of Co- grunted, 56 U.S.L.W. 3831 (1988), in which the Court of 

lumbia set oral argument in NFFE Y. Carlucci, 680 F. Appeals for the Ninth Circuit invalidated federal railroadcr* S u p .  416 (D.D.C. 1988), and AFGE v. Carlucci, 1988 WL ing regulations inandating post-accident drug testing. The 
70134 (D.D.C., July 6, 1988), for 18 October. The appeals case will be heard this fall i0 conjunction with NTEU v. 
will be heard in conjunction with the pht i i l ’ s  appeal from Yon Raab, 816 F.2d 170 (5th Cir. 1987), stay denied, 107 S. 
AFGE v. Dole, 670 F. Supp. 445 (D.D.C. 1987). In these Ct. 2479 (1987), cert. granted, 108’s. Ct. 1072 (1988), a 
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union’s challenge to the Customs Service’s testing program General Litigation.which was upheld by the Court of Appeals for the Fifth 
Circuit. It is believed-that a decision in these two cases will 
provide definitive guidance regarding the constitutional rim
its of federal civilian testing programs. 

Sanctions for Frivolous Discrimination Suits 

In Harris v. Marsh, 679 F. Supp. 1204 (E.D,N.C. 1987), 
a federal district judge assessed two plaintiffs and their a+ 
torneys nearly $84,000 in sanctions for filing “frivolous”% 
race discrimination lawsuits against the Army. In post
judgment hearings concluded on 1 April, the judge indicat
ed that he would assess an additional $27,060 in sanctions 
against one of the plaintiffs and her attorneys.~On1 June, 
the Court of Appeals for the Fourth Circuit dismissed sev
eral appeals which had been filed by the 
plaintiffs and attorneys. The court found, as we 
that the appeals were premature as the district court had 
not issued a h l  order regarding the allocation of sanctions 
among the plaintiffs and their attorneys. 

Civilian Acquired Immune Deficiency Syndrome (AIDS) 
Litigation 

In Plowman v. Department of the A r m y ,  No. 
C-87-1827-SAW (N.D. Cal. filed Apr. 17, 1987), a former 
civilian employee alleges his constitutional and statutory 
rights were violated when he was tested for AIDS without 
his consent, the results were improperly disclosed and he 
was forced to resign. Plaintiff has dismissed suit against all 
individual defendants, save one, based on the lack of per
sonal jurisdiction. Both sides filed supplemental briefs on 9 
May on the issues of venue and personal jurisdiction over 
the remaining individual defendant;‘we are now waiting for 
the court to either schedule oral argument or decide the 
matter based on our,written submissions. 

In the m e t i m e ,  plaintiff has initiated the administrative 
Equal Employment,Opportunityprocess in an attempt to 
perfect his claim that his resignation from federal service 
was coerced and in violation of the Rehabilitation Act be
cause of his handicap (positive HTLV I11 test result). A 
decision should be made shortly as to whether his adminis
trative claim will be accepted or rejected as untimely. 

Conrracting Out 

Recently, two suits challenging commercial activity re
views at Fort Sill have been filed. In the first suit, NFFE v. 
Carlucci, No. 884834 (D.D.C. filed Mar. 29, 1988), the 
union alleges that the cost comparison conducted regarding 
Directorate of Logisticsoperations was unfair and resulted 
in an erroneous decision to contract out. On 14 June, we 
filed a motion to dismiss the NFFE suit. The second suit, 
Teamsters. Local 886 v. Carlucci, No. 88-773-W (W.D. 
Okla. fled May 6, 1988), involves an*ongoingcommercial 
activity study of Directorate of Engineering aod Housing 
@EH) functions. Since there has been no decision 10 con
tract out the DEH functions, it is believed that Teamsters is 
merely a response to NFFB. The Teamsters and NFFE 
have been involved in a long and bitter representation cam
paign at Fort Sill. We anticipate filing a motion to dismiss 
Teumsters in the near future. 

Freedom of Information Act 
The district court in D.C. ruled against us in Army Times 

Publishing Co, v. Department of the A m y ,  No. 07-2066 
(D.D.C.filed May 2, 1988). Army Times challenged our 
denial of a Freedom of Information Act request for a mag
netic tape listing the name, pay grade, and installation 
(including state and zip code) of all active ‘duty Axmy per
sonnel stationed in the 50 states,’D.C.,and our territories 
and possessions. The court order does not require release of 
information Cancerning personnel assigned to “sensitive or 
routinely deployable units.” The court held that the tape is 
not information “related solely to the internal personnel
rules‘ and practices of the agency” deserving protection 
under Exemption 2 of the FOIA. It also found that release 
of the information is in the “public interest.” 

Military Personnel 

Enlistment Cnteriu 

Lewb v. United States Army, No. 87-2721 (E.D. Pa. filed 
May 8, 1987), is a challenge by a female GED certificate 
holder denied enlistment in the Axmy because she was not a 
high school diploma graduate. Plaintiff alleges that the 
Army and Army National Guard enlistment criteria, which 
require female applicants to possess high school diplomas
while allowing men to enlist with GED certificates, deny 
her due process and equal protection of the laws. We 
moved for judgment on the pleadings on the basis that the 
differing plistment criteria are reasonable. The Court has 
stayed trial pending its consideration of our motion. 

National Guurd Truining Outside of the United States 
In Perpich v. Deprtment of Defense, 666 F. Supp. 1319 

(D. Minn. 1989, appeal docketed, No. 87-5345-MN (8th
Cir. Aug. 7, 1989, the Governor of Minnesota sekks a de
claratory judgment that the Montgomery Amendment is 
unconStitutiona1. On 3 August 1987, the district court 
granted our motion to dismiss the case. The Governor ap
pealed to the U.S.Court of Appeals for the Eighth Circuit. 
Appellate argument was heard on 9 February. On 7 April,
the Court requested copies of all pleadings filed in Dukakis. 

In Dukakis v. Department of Defense, 686 F. Supp. 30 
(D. Mass. 1988), uppeal docketed, No. 88-1510 (1st Cir. 
May 9, 1988), the Governor of Massachusetts repeated the 
Perpich complaint. On 6 May, the Court granted judgment
for defendent’s holding that the “Montgomery Amendment 
is a valid exercise of Congress’ power under the h i e $  
Clause and does not violate the Militia Clause.” Governor 
Dukakis has 6led his notice of appeal. The court has not yet 
set the briefing schedule. 

Homosexuals 
On 8 June, the U.S.Court of Appeals for the Ninth Cir

cuit granted our petition for a rehearing en banc in Wutkins 
v. United States A m y ,  847 F.2d 1329 (9th Cu.), rehearing 
en banc granted, 847 F.2d 1352 (9th Cir. 1988). This effec
tively vacates the 10 February decision of a three judge 
panel which ruled that homosexuals are a suspect class and 
that the h e d  Servicesdo not have a compelling interest 
in barring them from reenlistment. The Chief Judge and ten 
other judges will now decide the case. Plaintiff Watkins is a 

-


h 

,
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former staff sergeant who was denied reenlistment on the 
basis of homosexuality. Throughout his fifteen-year military 
career, he admitted that he had engaged in homosexual acts 
with other soldiers. Then is no present impact on our ho
mosexual exclusion policy. 

Ben-Shalom v. John 0. Marsh, Jr. et al., No. 88-68 
(E.D. Wis. fled May 3 1988), is a challenge filed on 3 May 
by Sergeant Miriam Ben-Shalom to her 7 April bar to reen
listment as a member of the U.S.Army Reserve (USAR) 
which was imposed because of her admission that she is a 
lesbian. She claims that the bar violates her first and fifth 
amendment constitutional rights. Ben-Shalomhad been re
instated in the USAR pursuant to court order on 1 
September 1987. 

In Guy Veterans Ass’n v. Secretary of Defense, ‘No. 
87-5349, slip op. (D.C.Cir. June 29, 1988), plainWs a p  
peal was denied by the U.S.Court of Appeals for the 
District of Columbia Circuit. Plaintiffs appealed the dis
tricts court’s decision granting our motion for summary 
judgment on their claim that Service Secretaries cannot au
thorize the issuance of less than honorable discharges for 
homosexual conduct. 

In Pruitl v. Weinberger, 659 F. Supp. 625 (C.D.Cal.),ap
ped  docketed, No. 87-5914 (9th Cir. May 5, 1987), our 
brief was filed on 2 May in reply to plainWs appeal of the 
dismissal of her first amendment challenge to her discharge
from the USAR for homosexuality. Plaintiff is an avowed 
lesbian, and is the pastor of a church for homosexuals. 
Plaintiff‘s homsexuality first came to the attention of her 
military superiors in a published newspaper interview. 

Identifiation of Remainsfrom Southeast Asia 

In Hart v. United States, No. 86-0487 (N.D. Fla. Filed 
Oct. 30, 1986), the family of Air Force Lieutenant Colonel 
Thomas Hart sues for intentional infliction of emotional 
distress, alleging that the Secretary of the Air Force falsely 
identified human remains as those of Lieutenant Colonel 
Hart. The district court granted plaintiffs’ motion for par
tial summary judgment on 1 1  January. Our motion for 
reconsideration was denied on 3 March. Trial has been set 
for 25 July. Plaintiffs’ request for an advisory jury has been 
denied. 

Mandatory Retention of Reservists on Active Duty 

On 29 June, the Claims Court heard oral argument in 
Wilson v. United States, No. 484-87C (Cl.Ct.filed Aug. 13, 
1987), to decide whether the “sanctuary legislation,” 
amending 10 U.S.C.0 1163(d), has retroactive application.
If the Army’s position is upheld, the legislation will pre
clude causes of action brought under Ulmet v. United 
Stutes, 822 F.2d 1079 (Fed. Cir. 1987), and should require
dismissal of five similarly based law suits. 

Posse Comitatus 

Huig v. Bissonette, 800 F.2d 812 (8th Cir. 1986), affd, 
108 S. Ct.1253 (1988) (per curium), reh’g dismissed, 108 S. \
Ct.1760 (1988), is a suit challenging the military involve
ment in the federal response to the 1973 takeover of 
Wounded Knee,South Dakota, by members of the Ameri
can Indian Movement. Plaintiff alleges the military was 
used in contravention of the Posse Comitatus Act, and in 

violation of plaintiffs’ fourth amendment rights. The case 
was dismissed by the district court, but reversed on appeal. 
After granting our petition for certiorari the Supreme Court 
was unable to form a quorum to hear the case because three 
justices had recused themselves from the case and a mini
mum of six justices is required. In such cases, the court is 
required to enter an order aftirming the lower court. On 21 
March,the Court issued that order remanding the case for 
trial.We are preparing to move for dismissa~on r d g 
defenses. 

Torts 

Tort Liability of Federul Employees 

In Wesrfall v. Erwin, 108 S. Ct 580 (1988), the Supreme
Court held that federal employees sued in their personal ca
pacities are not entitled to immunity for common law torts 
unless the actions giving rise to suit were both within the 
scope of their employment and involved an exercise of gov
ernmental discretion. Prior to that decision, the great 
weight of authority had been that federal employees were 
absolutely immune from state common law tort liability for 
their official actions. In an effort to restore protection to 
federal workers, legislation known 8s the “Federal Employ
ees Liability Reform and Tort Compensation Act of 1988” 
has been proposed which would substitute the United States 
as the sole defendant in cases brought against federal em
ployees for common law torts committed within the scope 
of their employment. The legislation has passed the House 
of Representatives. 

Environmental Lftigation 

Rocky Mountain Arsenul (RMA) Litigation 

In United Stores v. Shell Oil Compuny, No. 83-2379 @. 
Colo. filed Dec. 9, 1983), the A m y  brought suit to recover 
CERCLA response costs and natural resource damages in
curred at RMA. On 7 June, the parties lodged with the 
court a modified proposed consent decree which changed 
some provisions of the initial consent decree filed 1 Febru
ary after reviewing the comments received from the State of 
Colorado and the public. The modified consent decree 
would settle all litigation matters between the Federal Gov
ernment and Shell related to the Arsenal.The State filed a 
brief in opposition to the m e e d  decree on 23 June. 

In Colorado v. United States, No. 83-2386 @. Colo. filed 
Dec. 9, 1983) (consolidated with LIS. v. Shell, supru), the 
State seeks to recover response costs and natural resources 
damages from the United States and Shell Oil Company. In 
Colorado v. Department of the Amy, No.8-2524 @. 
Colo. filed Nov. 14, 1986), the State seeks to enforce its I 

hazardous waste laws on RMA regarding the cleanup activ
ities. Neither of these cases is affected by the proposed 
consent decree and discovery continues in both. In the lat
ter case, Colorado is continuing in its attempt to obtain 
jurisdiction over cleanup activities at Basin F, a former dis
posal site on the Arsenal. Colorado’s motion for a 
preliminary injunction requiring compliance with the 
State’s cleanup schedule, heard by the court on 1 1  Decem
ber 1987, has not been ruled upon. The United States and 
Shell moved on 2 March to consolidate all three cases re
garding RMA.This motion is also still pending. 
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-in Cities Army Ammunition Plant (TCAAP) Litigation 

In New Brighton v. United States, No. -4-84-720 (D. 
Minn. filed Jul. 13, 1984), and St. Anthony v. United Stares, 
No. 4-86169 (D.Minn. filed Mar. 5, 1986), two munici
palities in the vicinity of TCAAP seek CERCLA response 
costs and damages ‘related to contamination of city water 
wells alleged to have been caused by the Army. New Brigh
ton has recently accepted an h y settlement offer that will 
provide the city with $8,052,370 primarily for the purpose
of reimbursing the city for funds expended for alternate 
water sources. D O J  approval is expected shortly and a set
tlement agreement will then be executed. Litigation
continues with St. Anthony where substantial questions ex
ist regarding the Army’s liability for the contamination. In 
Werlein v. United States, No. 3-84-996 @. Minn. filed Jul. 
13, 1984), plaintiff seeks injunctive relief and damages for 
groundwater contamination. On 24 January 1987, the 
Court denied the plaintWs motion to certify a class of ap
proximately 30,000 people ‘who reside in the vicinity of 
TCAAP. 

NEPA Litigation 

Axlerod v. Reagan, No. 87-2408 (D.D.C. filed Sep. 1 
1987), was filed by plaint8 on 1 September 1987 for declar
atory and injunctive relief regarding DOD activities related 
to the development, production, assembly, handling, stor
age, deployment and transportation of both nuclear and 
conventional weapons and delivery systems which may be 
adversely affected by electromagnetic radiation. Plaints al
leges that DOD and the services have failed to do either 
environmental impact statements or assessments as 
required by NEPA. Plaint8 contends that electromagnetic
radiation, including lightning, electrostatic discharge and 
electromagnetic pulse simulators are capable of accidentally 

firing, dudding or launching ordnance. The government 
filed a motion to dismiss for lack of standing. Plaintiff fled 
its response in opposition on 29 April. A ruling on the mo
tion is expected shortly. 

Foundation on Economic Trends v. Weinberger, No. 
86-2436 (D.D.C. filed Sep. 2, 1986), sought to enjoin 
DOD’s use of electromagneticpulse (EMP)simulators.The 
simulators are located at seven DOD sites, four of which 
are operated by the Army (White Sands Missile Range, 
Redstone Arsenal, Woodbridge Research Facility in Virgin
ia, and CERL in Champaign, Illinois). Plaintiff seeks an 
injunction alleging that DOD and the services have failed 
to do either environmental impact statements or assess
ments as required by NEPA. On 18 April, the Assistant 
Secretary of the Army for Research, Development and Ac
quisition, ordered all h y EMP simulator sites to cease 
pulsing until the appropriate NEPA documents were com
pleted. On 13 May, the case was settled with the suspension 
order incorporated into the settlement agreement. 

Environmental Crimes 

On 28 June, a federal grand jury in Baltimore teturned a 
five-count indictment against three employees of the U.S. 
Army Chemical Research, Development and Engineering 
Center (US ACRDEC), Aberdeen Proving Ground, Mary
land. The indictment alleges four violations of the 
hazardous waste provisions of the Resource Conservation 
and Recovery Act and one violation of the Clean Water 
Act apparently arising out of the performanceof official du
ties. In addition to announcing this indictment, the US. 
Attorney’s 06ce stated that the investigation is continuing. 
The indictment raises major issues concerning the enforce
ment of environmental statutes against federal officials. 

-

-


International Law Note 

International Affairs Division, OTJAG 


The Subject Matter Expert Exchange Program in the Field of Military Law 


On 20 June 1988, MG Hugh R. Overholt, The Judge Ad
vocate General, signed a Letter of Instruction creating a 
Subject Matter Expert Exchange Program in the field of 
Military Law. The Deputy Chief of Staff for Operations and 
Plans authorized the Subject Matter Exchange Program
(SMEE), which will be paid for by The Latin American Co
operation Fund. The purpose of the program is to 
encourage awareness and cooperation between the United 
States Army and armies of Latin America. There have been 
Subject Matter Expek Exchange Programs in other areas, 
but his is the first time a SMEE has been established in the 
area of military law. 

The objective of the SMEE in the field of military law is 
“to enhance army-to-army contacts, promote understand
ing of mutual interests, and foster cooperation among 
armies of the American states in the areas of military law 

and legal issues affecting military programs and opera
tions.” The program was originated after discussions 
between the International Affairs Division of the office of 
The Judge Advocate General and the Political Military Di
vision of the Office of the Deputy Chief of Staff for 
Operations and Plans (DAMOSSM), which is the Army 
proponent for the Latin American Cooperation Fund. Gen
eral Overholt tasked the International Affairs Division to 
develop an operating procedure for the SMEE,schedule the 
SMEE sessions, and develop their content and subject 
matter. 

The International Affairs Division has completed the 
SOP, and is now planning the implementation of the 
SMEE. Judge advocate teams will visit Latin American 
countries to discuss military law matters with their Latin 
American counterparts. These discussions will include such 
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topics as the law of war, joint operations, counter- and an
titerrorism, counter-drug activities, and military justice. 
Two person teams will participate in each SMEE, and at 
least one member of the team will be fluent in Spanish or 
Portuguese. The other member of the team will have some

(F‘ familiarity with the language, but subject matter expertise 
will be the dominant qualification for choosing that 
member. 

Although the International Affairs Division will be re
sponsible for the program, not all of the participating 
attorneys will be from the Division. After the first several 
sessions, we will look to other divisions at OTJAG, The 
Judge Advocate General’s School, and judge advocate of
fices in the field to provide officers who have subject matter 
expertise and the requisite language abilities. 

Each session will consist of a one or a two day visit with 
representatives of a Latin American’country. We plan to 
hold the first session this fall at the School of the Americas, 
which is located at Fort Benoing, Georgia. Thereafter, the 
attorneys participating in the program will visit various 
Latin American countries either singly or in groups. For 
example, we plan to visit Mexico, the Caribbean Region,
the Andean Region of South America, and the Southern 
Cone (the southern part of South America). Some SMEE 
sessions.wil1 also be held in the United States. 
DAMO-SSM, in coordination with the Southern Com
mand in Panama, ,will arrange for the visits. We plan to 
begin with a discussion of the nature and function of the 
lawyer in the American Army-what we are and what we 
do as h y judge advocate officers.As a result of this mu
tual exchange of ideas, we hope to learn about the roles of 
lawyers in other countries. 

Other topics we intend to discuss include the law of war, 
standards of conduct, and cooperation in military exercises. 
A law of war training film in Spanish will be shown and 
used to stimulate discussion. DAMWSM has arranged for 
the translation into Spanish of materials on ethics and stan
dards of conduct, which will be used for discussion on these 
issues. Finally, we plan to discuss several exercises that the 
US Army has conducted in the Latin American region, and 
discuss mutual problems and how our countries can coop 
erate to solve these problems. These last discussions will be 

presented within the framework of what we are calling “op
erational law.” 

It is apparent that a great deal of work must be done. We 
must translate more materials into Spanish and Portuguese, 
prepare more talking papers, and discover the interests of 
particular countries. We hope that the first session at The 
School of the Americas will produce ideas and constructive 
criticism from the Latin American officers attending. Be
cause the Latin Americans will come from a variety of 
countries, we should obtain a good sampling of what bene
fits the Latin American countries would like to derive from 
the SMEE. 

It is our hope that the SMEE in the field of military law 
will provide the Judge Advocate General‘s Corps with a ve
hicle to facilitate discussions with Latin American judge 
advocates. Although there has been some difficulty in set
ting up exchanges in the past, the S M E E  should be a lasting 
program for the exchange of ideas. We can develop con
tacts, share mutual concerns, and learn a great deal from 
each other. This is especially siBnificant in light of the in
creasing importance of Latin America in US Army 
planning. 

Oilicers, both active and reserve, who are interested in 
participating in the SMEE, should contact the International 
Affairs Division at the oftice of The Judge Advocate Gen
eral. We especially need attorneys who are fluent in Spanish 
or Portuguese. Thoughts on how to conduct the SMEE, 
what issues might be discussed, or any other ideas, are wel
come. Some officers may have a particular knowledge of the 
country or area that we intend to visit, and would be very 
helpful in planning or participating in the discussion. 

The SMEE in military law will be valuable both for The 
\

Judge Advocate General’s Corps and the Army. It will 
pave the way for greater cooperation between the United 
States and Latin American armies. The SMEE may resolve 
problems arising out of US and Latin American military 
contacts. Finally, it will help US and Latin American judge 
advocates understand each other and learn by the exper
iences shared during the SMEE discussions. COL James A. 
Burger. # 

E 

!f-
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Guard and Reserve Affairs Items 
Judge Advocate Guard & Reserve AffaiiS Dep 

F 

Tapping Reserve Manpower Through Training Programs 
’ Colonel Benjamin A. Sims 

Director, Guard and Reserve Affairs, TJAGSA (19 8 6 1988) 
I 

Lieutenant Colonel William 0.Gentry, USAR 
Special Assistant to the Commandant for Reserve Affairs 

A Desperate Staff Judge Advocate 

An active duty staff judge advocate ’of an’ overburdened 
installation was desperate to find additional claims’man
power in this era of budget scarcity. The claims section had 
experienced an extra heavy measure of household goods
claims due to the transfer of a large unit to the post. Al
though authorization for additional staffing was being
considered by higher headquarters, the staff judge advocate 
was concerned about the immediate future. What could be 
done? 
A temporary solution was arranged when it was discov

ered that The Judge Advocate General‘s School maintains a 
database of Reserve component judge advocate officers. The 
database showed that a number of Individual Mobilization 
Augmentees resided in the vicinity of the installation. A 
number of them were more than willing to be attached to 
the staff judge advocate’s section to assist with the claims 
load in return for the receipt of retirement points. 

Many other desperate, as well as less desperate, staff 
judge advocates have used the database to assist them. This 
article is designed to teach anyone how to arrange a mutu
ally beneficial agreement to both train the reserve member 
and to provide the staff judge advocate with additional 
resources. 

Among those items that will be discussed are: (1) essen
tial information about the reserves, ( 2 )  how to find 
reservists to assist you, and (3) how to use reservists 
properly. 

Understanding the Reserves 

For Our purposes, come in three “
rieties: (1) unit (TPU), ( 2 )  Individual Mobilization 
Augmentee (IMA), and (3) Individual Ready Reserve 
( I n ) .  Although these categories are not all inclusive, they 
are the three primary types of reservists. 

TPU reservists belong to TO&E reserve units, normally
attend drill 48 times per year or 12 weekends (4 days pay 
per weekend or MUTA), and one two week training peeod.
IMA’s belong to an active duty TDA at a post or other as
signment and attend only a two week training session. 
IRR’s attend nothing unless money is available and they 
desire to train. 

Annual active duty training (AT) for two weeks is 
required of all reservists in units or in the IMA. The TDA 
organization to which the IMA is assigned normally sched
des AT for the IMA. TPU personnel assigned to unit legal 

offices attend AT with the unit. For example, 81st Army
Reserve Command legal personnel assigned to the unit legal

generally attend ATwith that command, Distinguish
this example from the where are as
signed to a Judge Advocate (JAGSO), 

The JAGSO’s,have their AT scheduled for them by the 
Continental US Army staff judge advocate. Every third 
year, however, the JAGSO’s attend special training at The 
Judge Advocate General’s School. 

Retirement Points 

One motivation for reservisti are retirement points.
Points are used by the Army to determine the amount of 
retirement pay for reservists who are eligible to receive a 
pension. Pensions will not be discussed in detail, but they 
are important and without a sufficient number of good re

htirement years, the reservist cannot receive a pension. 
Under the reserve retirement system, a reservist can ear0 

retirement by completing 20 creditable (good)years. Upon
completing 20 good years, the reservist will be able to start 
receiving monetary benefits upon reaching age 60. 

What is a good retirement year? A good retirement year 
is not completed by just being alive and in the reserves. To 
be a creditable year, it must be one in which at least 50 re
tirement points are earned. 

Reservists will normally desire to earn more than the 
minimum of 5o points because the amount of retirement in
come they receive will depend on the total number of 
retirement points they have earned. 

Basically, there are two categories of retirement points
active duty points and individual duty training (IDT) 
points. onepoint is earned for each day of active duty. 
n u s ,  365 active duty points can be accrued in one year. 

IDT points include points for: (1) drills, (2) assigned
work and projects for “points only,” (3) correspondence
coufses, and (4) annual membership. 

An example of one IMA’s annual point record is as 
fo1lows: 

-Membership points automatically awarded for being
active,. ...................................... 15 

e
-Annual training (one point for each day of active 

duty) ........................................ 12 
-Correspondence course work (one point for each 

three credit hours) ............................ 15 
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-1DT “points only’” work (including home 
projects) .................... ................, 10 

When “points only” are accrued and no pay is involved, 
the points accumulate at the rate of one point for the first 
two hours of legal work in a day. Another point is accumu
lated for additional work amounting to eight hours in the 
same day. No more than two points may be earned per day.
To illustrate, Captain Arbiter is reviewing a record of trial 
at home. She works for five hours during one day to review 
the record. She will receive one point. If she had worked 
eight hours during the one day, she would have received 
two points. 

The Captain Arbiter example shows how “Rule 16” of 
Army Regulation 140-185 works. Simply stated, this rule 
provides that an officer may be awarded one point for two 
hours of work in a one day period. For the officer to earn a 
second point in one day, she must work eight hours. 

Captains and majors often satisfy their need for points by 
completing correspondence courses. The JA Advanced 
Course is required for promotion to major; C&GS is 
required for promotion to lieutenant colonel and colonel. 
Lieutenant colonels and colonels rely less on correspon
dence courses, and more on doing “points only” project 
work. 

The law provides that no more than a combined total of 
60 points may be credited for IDT, extension courses, and 
membership. For example, an individual who has 48 IDT 
points for drills or other projects, 23 correspondence course 
points, and 15 membership points, will be awarded only 60 
points for that year. An exception is allowed if the individu
al had been on active duty during the year. Under the 
exception, the active duty points would be- added to the 60 
IDT points. 

Unit JA’s have little difficulty earning the 50 points. Typ
ically, they will earn 75 points through normal unit 
participation. IMA’s wil l  generally be looking for at least 
23 points to add to the 15 they have received for member
ship points and the 12 they received for their annual 
trainhg. IRR‘s, if they are coicerned at all,may be search
ing for up to 35 points to add to the 15 membership points 
they possess. 

Although there are exceptions, most Imsare in that 
because they do not to actively, 

or c~umstancesdo not allow their involvement. A few are 
in the IRR in a transition mode to another status. There
fore, only a few may be anxious to receive additional points. 

Mutual Support Training. 

Trainihg (MsT)is the used for the 
concept of 61concert~,working relationships among ihe el
ements of the AC, the ARNG, and the USAR.” AR 11-22 
explains the stated concept and the objectives to be 
achieved by this program. 

From the JA Viewpoint, some of the objectives are to: (1)
improve the mission capability and mobilization readiness 
of the reserves; (2) provide means for peacetime training of 
RC units on legal issues not otherwise available to them; (3)
help the AC accomplish its mission by providing RC legal 
assets in direct mission support of AC units; (4) enhance 
Total Force readiness through the sharing of experiences, 

equipment, and facilities; (5) develop a common under
standing among all components; and (6) effect 
comprehensive and dynamic mutual support by fostering 
imaginative new concepts of association between AC and 
RC within the resources available and whenever and wher
ever practicable. 

The effectiveness of the MST program can be measured 
by increased readiness, job satisfaction, and the strengthen
ing of the Total Force. FORSCOM JA Training Circular 
27-87-1 recognizes the utility of MST. TJAG supports the 
concept by providing guidance in a model training plan that 
was issued on 6 June 1988, and which was published in the 
July 1988 edition of The A m y  Lawyer. 

If the situation lends itself to a MST program, and if you 
expend the dor t  to set it up and make it work, it can be of 
great benefit to you. There is a BIG condition, however, to 
implementation of a MST. The MST must benefit the 
Reserves as well as the active component. Generally, this is 
interpreted to mean that the Reserves must gain some ap
propriate “hands on” experience relevant to their 
mobilization missions. 

Even if a Reserve officer or detachment has time for 
MST,they may still not need a full diet of claims work. 
They may be able to be used for some claims work and 
training, and the active component can use them 
accordingly. 

MST can be used to supplement the classroom training
received by reservists. This allows them to work with “real 
life” training missions of the active component. I 

The model plan for MST is oriented primarily toward the 
involvement of active duty SJA officesand reserve compo
nent unit legal office JA’s in a MST arrangement. It i s  
recommended that a formal arrangement of MST be re
duced to a memorandum of agreement between the active 
organization and the functional team. The funding for this 
may be the IDT funding for the scheduled paid drill ses
sions. Any arrangement for TPU’s must be approved by the 
appropriate CONUSA SJA. 

Providing a Promotion Boost \ 
Motivating factors other than points or pay include fac

tors that will improve promotion potential. An  ideal 
situation for an IMA or IRR officer who resides close to an 
installation, is to have the h y Reserve Personnel Center 
(ARPERCEN) produce orders attaching the officer to the 

organization* 

Attachment of the Reserve officer will generate an annual 
Officer’s Evaluation Report (OER). This can be of great 
value to the officer at promotion time-especially for the I 

[MA or [RR officer.This OER is in addition to the OER 
the officer will for the two weeksof training. 

An additional major benefit of the attached status is that 
the AC will then have the authority to authorize the officer 
to do “points only” work anytime agreed to by the A C  and 
the offier, 

Finding and Funding Reservists 

The best chance for finding assistance and developing 
good MST lies with nearby JAG units such as Judge Advo
cate Service Organizations (JAGSO’S). These teams are 1 
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organized into international/claims teams, trial teams, con
tract teams, judge teams, and administrative law teams. ” 

The first source for finding JAGSO’S is the unit’s ester, 
wbich can be obtained fromTJAGSA, JA Guard and Re
serve Affairs Department. Units are sorted by state. When a 
unit is found that looks promising, the senior officer in the 
team or unit legal section should be contacted to discuss the 
feasibility of an arrangement. 

IMA’s are the next best alternative. In addition to IMA’s 
,knownto the using active duty organization, others can be 
.locatedby using the IMA rosters that can be obtained from 
TJAGSA. 

IMA’s can be used during active duty periods, for 
ints only” in the office,or for “points only” at home or 

other locations. Training for “points only” creates no fund
ing concerns. 

t If the desire is to locate IRR officers, prospects can be 
found on the state-sorted personnel roster (again obtained 
from TJAGSA). 

Annual training funding has not been a problem until the 
last several years. Recently, funding for Ih4A’s has been re
duced and not all IMA’s have been able to be funded for 
annual training. To avoid this problem, requests for train
ing should be submitted by July or August for the following
fiscal year. For example, requests to train in January 1989 
should have been submitted in July 1988. 

If it is neceSSary to change a training date after publica
tion of orders, an amendment can be requested and issued, 
as funds were obligated at the time the original order was 
issued. 

Addit iod tours beyond the normal tour are sometimes 
possible depending on the availability of funds. These funds 
ere often like targets of opportunity. They may be unex
pected and pop up at m y  moment. Regular contact with 
the JA officers at ARPERCEN is the key to using them. 

IMA’s assigned to an active duty TDA are great sources 
of “points only” work. The “points only’’ projects can be 
designed to correlate with the annual traidng. If the IMA 
belongs to mother office, they may still be used; we recom
mend, however, that they be attached to you. 

Active duty tours for IRR officers are totally dependent 
on ARPERCEN funding constraints. A t  times, 
ARPERCEN has an abundance of funds to support coun

-te+art tours with the active component. It is necessary to 
periodically check ‘with the PMO at ARPERCEN about 
money. 

If ARF’ERCEN has funds, it becomes a matter of 
identifying an IRR officer to take a training tour with the 
active duty organization. 

“Points only” training for the IRR is similar to that per
formed for the IMA, except that it is more important for 
the I M  individual to be to the active duty organi
zation in order to have someone who can authorize the 
“points only” work. For an IMA, the IMA agency can do 
it. For an unattached IRR, advance authorization from 
ARPERCEN must be obtained. 

Using the Right Tools in Capturing Resources 
The JA Guard and Reserve Affairs bepartment, 

TJAGSA maintains some information tools to assist in find
ing and arranging reserve units or individual reserve officers 
to become a resource in accomplishing the Total Force ,
mission. 

The following rosters are avail 
(1) A roster of reserve orted by state. It in

cludes JAGC units (JAGSO’S) and non-JAG units 
with unit legal offices. It contains a list of JA’p as
signed to the JAG unit or unit legal office with a unit 
telephone number and a business telephone number for 

ch officer. 

(2) State sorted roster of all JA‘s in the country list: 
ing their city and state of idenbe, and their 
telephone numbers. 

(3) IMA roster sorted by type of position held. 
An article, Management of Your IMA’s, was published 

in the June 198’1 issue of The Army Lawyer. This article 
was designed to provide information on using IMA’s during 
other than their period of two weeks of annual training. 

A copy of the model plan for MST was published in The 
Army Lawyer, July 1988. This plan will assist active compo
nent SJA’a and JA officers and reserve component JA 
activities to devise and imp1 ningful mutual sup
port training programs. R the plan is advisory 
and should pot be followed when it conflicts with good
judgment and common sense. 

Development of a Mutual Support Training Plan ,-

As stated in the model, the plah focuses on dssionsri
ented training that allows the reservist to obtain handshon 
experience, and reinforces TJAGSA technical training. N
though legal assistance by RC JA’s is an appropriate
element of a MST program, all areas of military legal prac
tice will be encompassed by a soundly devised .MST 
program. 

Once initial planning has occurred and the AC and RC 
have communicated, the CONUSA SJA wilt ensure that 
appropriate match-up will take place between the AC and 
the proposed RC unit. An agreement will be completed be
tween the parties to the MST that includes: ( 1 )  
identification of action and liaison officers, (2) plan of oper
ation, (3) support to be provided by each component, and 
(4) who has responsibility for preparation of a schedule for 
training plans. 

Preparation of training plans is essential. They will be in
itiated by the AC and will be prepared in concert with the 
memorandum of agreement. Atnong other items; the plans
should include dates, times, lwtions,  substantive duties, 
assignments, training to be provided in addition to MST, 
and the method by which the sessions will be evaluated. 

An orientation by the AC for the benefit of the RC is 
Suggested in order to familiarize the RC with the office and 
requirements. Continuing coordination is neceisa 

lems occurring during the ter 

An often overlooked element of any plan is that of evalu
ation. The model provides that all MUSARC and AC 
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SA'S involved in MSTwill submit annual progress evalua
tion letters to the CONUSA SJA which details the nature, 
amount, and quality of the training. The CONUSA SJA 
will consolidate the evaluations and send them to the 
FORSCOM SJA with a copy to TJAGSA ATTN: 

f". JAGS-GRA. 

The Bottom Line 

In addition to the reserve components being a resource to 
the AC, the A C  must remember that the A C  is the primary 
resourcefor the reserves.Failureto recognize this truth will 
hinder proper use of the reserves. If the arrangement is to 
work well and long, consistently worthwhile training exper
ientxs must be provided. It takes some effort, but the effort 
will be rewarded by the assistance rendered by the reserves, 
and just as importantly, by the quality training which the 
resefyes receive. 

CRA Notes 

Active Guard/Reserve Program 

Presently there are opportunities in the Active Guard/ 
Reserve (AGR) Program for reserve component judge ad
vocates to obtain full-time active duty tours. The program 
is available to those officers desiring only one AGR tour, as 
well as those desiring to make a career in the program. An 
AGR officer may accumulate twenty years of active federal 
service and qualify for active duty retirement.P 

There are ten AGR judge advocate positions in the 
Reserves and !ifty-four in the National Guard. If you are a 
Reserve or National Guard judge advocate, or will soon be 
released from active duty, and would like additional infor
mation on the AGR Program, contact Lieutenant Colonel 
William 0. Gentry (Reserve Representative to The Judge 
Advocate General's School) or Lieutenant Colonel William 
J. Doll (National Guard Representative to The Judge Ad
vocate General's School), Judge Advocate Guard and 
Reserve Mairs Department, The Judge Advocate Gener
al's School, Charlottesville, VA 22903-1 78 1, telephone 
(804) 972-6380, or AUTOVON 274-71 10, ext. 973-6380. 

1989 JAOAC Traidng Dates 

The Judge Advocate Oi3icer Advanced Course (JAOAC), 
Phase 11, is scheduled at TJAGSA from 19-30 June 1989. 
Inprocessing will take place on Sunday, 18 June 1989. 
Attendance is limited to those officers who are eligible to 
enroll in the Advanced Course. Course quotas are available 
through channels from the Military Education Branch, 
Army National Guard Operating Activity Center, Aber
deen Proving Ground for ARNG personnel and through 
channels from the JAGC Personnel Management Officer, 
A m y  Reserve Personnel Center (ARPERCEN) (8W325
4916) for USAR personnel. Requests for quotas must be rep 	ceived at ARNG OAC or ARPERCEN by 14 April 1989. 
Court-martial trial or defense team officers who wish to at
tend JAOAC instead of JATT must obtain a JAOAC 
quota. No transfen between courses will be permitted after 

arrival at TJAGSA. Personnel who report to Charlottesville 
without a quota from ARNG OAC or ARPERCEN will be 
sent home. 

All personnel are reminded that students must comply 
with Army height/weight and Army Physical Readiness 
Test (APRT) standards while at TJAGSA. Point of contact 
at TJAGSA for this course is Major Chiaparas or Mrs. Lee 
Park, Guard and Reserve Mairs Department, telephone 
(804) 972-6380 or AUTOVON 274-71 10, ext. 9724380. 

1989 JATT Training Dates 

Judge Advocate Triennial Training (JATT) for court
martial trial and defense teams and for militaryjudge teams 
will be conducted at The Judge Advocate General's School 
Army (TJAGSA) from 19-30 June 1989. Inprocessing will 
take place on Sunday, 18 June 1989. Attendance is limited 
to commissioned o5cers only; alternate A T  should be 
scheduled for warrant officers and enlisted members. The 
2072d U.S.Army Reserve Forces School (US-), Phila
delphia, PA, will host the training; orders will reflect 
assignment to the 2072d USARFS with duty station at 
TJAGSA. 

JATT is mandatory for all court-martial trial and defense 
team and military judge team officers.Individuals belonging 
to these units may be excused only by their CONUSA Staff 
Judge Advocate with the concurrence of the Director, 
Guard and Reserve Affairs Department, TJAGSA. 

Units should forward a tentative List of members attend
ing AT at TJAGSA to the School, ATTN: JAGS-GRA 
(Mrs. Park), no later than 14 October 1988. Final lists of 
attendees must be furnished no later than 17 March 1989. 
Units are responsible for ensuring attendance of unit per
sonnel. "No-shows" will be reported to respective ARCOM 
Commanders for appropriate action. Team members who 
do not appear on the linal list of attendees submitted by the 
unit should not be issued orders. Personnel who report to 
Charlottesville who have not been previously enrolled in 
JAlT will be sent home. 

Commanders are encouraged to visit their units during 
the training; these visits, however, must be coordinated in 
advance with either Mrs.Park or Major Chiaparas of the 
Guard and Reserve Affairs Department at the telephone 
numbers listed below. 

ARNG judge advocates are invited to attend this training 
and may obtain caurse quotas thkough channels from the 
Military Education Branch, Army National Guard Operat
ing Activity Center, Aberdeen Proving Ground. Point of 
contact at TJAGSA for this course is Major Chiaparas or 
Mrs. Lee Park, Guard and Reserve Affairs Department, 
telephone (804) 972-6380 or Autovon 274-71 10, ext. 
972-6380. 

On-Site Canceled 

The St. Louis on-site scheduled for 29 and 30 October has 
been canceled.Officers affected by this change may attend 
on-site training at alternate locations listed in the July issue 
of The Army Lawyer at 76. 

SEPTEMBER lQ88THE ARMY LAWYER DA PAM 27-50-189 67 



-- 

USAR Tenured JAGC Positions 97 FortMeade, MD COLC. E. , 

Brookhart 
Dec 88 

There nre 102 tenured JAGC positions in W A R  Troop 
Program Units. These positions include the Military Law 
Center Commander and the senior Staff Judge Advocate 
positions in ARCOMs and GOCOMs. The Judge Advocate 
General’s approval is required for assignment to any of 
these positions (AR 14&10, Section VI). 

99 Oakdale, PA 

81 East Point, GA 
120 Fort Jackson, SC 
121 Blrmlngham, AL 
125 Nashvllle, TN 

COL A. 8. Bowden 

second Army 
COL K. A. Nagle 
COL J. M. Cureton 

COL J. E. Brown 

Sep 90 

Apr 90 
Sep89 

Feb 91 

-
The procedure for sing these positions requires that the Fourth Army 

unit take action at least nine months prior to the end of the 
incumbent’s tenure. The first step should be to advertise the 

83 Columbus, OH 
86 Forest Park, IL 

LTC 0.A. Schulze 
COL M. R. Kos 

* 1 Sep 90 
Feb 91 

88 Fort Snelllng, MNimpending vacancy in Unit bulletins or command newspa- 123 Indlanapolis, IN LTC J. F. Galzke Feb 8B 
pers and ensure qualified IRR members in the area know 
that they may apply for the position. A list of eligible of- nfm Army 
ficers can also be obtained by initiating a Request for Unit 89 Wichlta, KS LTC D. J. DoffV Apr so 
Vacancy Fit1 @A Form 4935-R). The DA Form 4935-R BO San Antonio, TX COL G. M. Brown Mar 8Q 
can be sent to the MUSARC, adjacent MUSARCs, and 102 St. Louis, MO COL c. w. Jul81 

McElweeARPERCEN (ATTN:DAW-MOB-C). The unit should 122 Llttle Rock, AR COL 8. W. Sanders Feb 89
nominate at least three candidates. The nomination packets
should contain a list of all officers considered and a descrip- Sllxth Anny 
tion of the efforts’to publicize the vacancy. The following 63 Los Angeles, CA COL A. C. Fork Jan SO 
idormation must be submitted for each officer nominated: 96 Fort Douglas, UT COL C. A. Jones (WAug 89 

124 Fort Lawton, WA COL J. L. Mar 80 
a. Petsonal dam: Full name (including preferred name if Woodslde 

other than drst name), grade, date of rank, mandatory re
lease date, age, address, telephone number (business and Mllltary Law Centers 

home), full length official photograph. MLC Commander Vacancy Due 

b. Military experience: Chronological list of Reserve and nmt Army 

Active Duty assignments; copies of Ofscer Evaluation Re- 3 Boston.MA COL P. S. lullano sep 88 
ports for the past 5 years (including senior rater profile). 4 BroM,NY COL C. E. Padgett . Apr 89 

10 Washington, DC COL R. G. Mahony Sep 89 
c. Awards and decorutionx Copies of all awards and d e e  42 Pittsburgh, PA COL J. A. Lynn (MRD) Aug 89 

orations; significant letters of commendation. 153 Willow Grove, PA COL J. S. Z i d i  Aug 89 
d. Military and civilian educution: Schools attended, de- Second Anny 

grees obtained, dates of completion, and any honors 11 Jackson, MS , COL J. F, Wood Aug 91 
awarded. 12 Columbia, SC COLO. E. Sep 89 

Powell, Jr. 
Jun 81e. CiviZQn experience: Schools attended, degrees obtained, 139 Louisville, KY ’ COL H.t. Keesee 

I- (Ext) Jun 89dates of completion, and any honors awarded. 174 Miarnl, FL COL 0. H. 
Bludworth 

Nominations will be forwarded’ through the chain of 213 Chamblee, GA COL K. A. Griffiths . Feb BO 

command to arrive at TJAGSA (ATTN: JAGS-GRA, Fourth Army
Charlottesville, VA 22903-1781) at least six months before 7 Chlcago, IL COL 0. L Feb 91
the tenure expires. Tenure for these positions is three years 1 Vanderhoof 
and officers selected are expected to serve the full three 9 Colurnbus,OH COL H. Emst; Jr. May 89 
years. No extensions of the tenure period plill be granted 214 Ft Snelling, MN COL J. M. (MRD) m c  eo 
unless no other qualified officers are available or if there Mahoney 
will be an adverse impact on the mission of the unit. Of- Flfth Amy
ficers in the appropriate grade for the assignment have 1 Sen Antonio, TX COL J. M. Jun 89
priority. An 0-5 will not be selected if a qualified 0-6 is Compere
available for a position authorized an 0-6. ofticers will usu- 2 New Orleans, LA LTC J. C. Hawklns Jan 90 
ally only have one tour in the same tenured position. 8 Independence, MO COL D. E. Johnson Nov 80 
Continual rotation is not permitted except when no other 113 Wlchita, KS COL L. L. Taylor Mar 89 
qualified , Sebesta, Jr. 

Senlor Reserve Judge Advocate Posltlons axth 
5 Presidio of SF, CA COL J. Jul91 
6 Seattle, WA COL T. J. Kraft Aug 89 

ARCOM SIA Vacancy Due 87 Ft Douglas, UT COL M. J. Pezely (Ext) Sep 89 

Flnt Anny Tralnlng Dlvlslons 

77 Fort Totten, NV LTC A. J. Benedict , Octo8 TNG Div SIA Vacancy Due F 

79 Willow Grove, PA COL J. D. Jul89 
Campbell

94 Hanscom AFB. FA COL P. L. Apr 89 
nnt Army 

76 West Hartford, CT MAJ H. R. sap eo 

officers are available. 114 Dallas, TX COL C. J. Mar BO 

U.S. Army Reserve Commands 78 Los Alarnttos, CA COL b.F. Mcllroy May BO 

Curnrnings Cummings 
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78 Edison, NJ 

80 Richmond, VA 
98 Rochester, NY 

I00 Loulsvllle KYp“ 108 Chariotte:NC 

70 Uvonla, MI 

84 Milwaukee, WI 
85 Chlcago,IL 

95 Midwest City, OK 

91 Sausalit0,CA 
104 Vancouver 

Barracks, WA 

LTC J. P. Feb 80 

W r s e n  

COL B. Miller 111 Oct 88 

‘LTC J. W. Dom May QO 


(B.eondArmy 

LTC L R. Tlmmons , Mar90 
LTC A. H. Scales Dec 90 

FourthArmy 

LTC J. M. Apr 80 
woucyna 
LTC J. H. Olson Nov 88 
LTC T. J. Benshoof Aug 90 

Fifth 
LTC W. H. Sullivan Aug 89 

sixth 
LTC R. A. Falco Feb 09 
LTC D. C. Mitchell Apr 89 

332 MED BDE Nashville, TN 
335 SIG CMD East Polnt, GA 
412 ENGR BDE Vlcksbure, MS LTC W. M. Jul 90-

Best, Jr. 
415 CHEM BDE Greenvllle. SC 
818 HOSP CTR Forest Park GA 
7681 USAQ San Juan, PR LTC E. A. Sep 80 

Gomalez 
I 

FourthArmy 

21 SPT CMD, Indianapolis, IN 
30 HOSP C T R  Ft Sherldan. IL 

103 COSCOM Des Molnes. IA 

205 INF BDE Ft Snelllng. MN 
800 MP CMD Inkster, MI 

416 ENGR CMD (TDA AUG)
Chicago, IL . 

416 ENQR CMD Chicago, IL 

425 TRANS BDE Ft Sherldan, IL 
2291 ARMY HOSP Columbus, 

OH 
6501 ARMY HOSP Ft Snelllng,

MN 

75 MAN AREA CMD Houston, 
Tx 

156 SPT GP Albuquerque, NM 
321 CA GP San Antonio, TX 
326 SPT GP Kansas Clty, KS 

377 TAACOM New Orleans, LA 
420 ENGR BDE Bryan, TX 

460th CHEM BDE Jacksonville, 
AS 

807 MED BDE +agovllle. TX 

ARPERCEN St. Louls, MO 

MAJ C. H. Crlas Apr 91 

MAJ J. F. NOV 88 

Locallo, Jr. 

LTC f.S. Jun 91 

Reavely 


LTC P. A. Jan 91 

Klrchner 

COL W. 0. octeo 

Raysa

COL R. G. Apr 80 

Bemoskl 

LTC S. K. Todd (Ext) Feb 90 


LTC M. J. Jun 89 

Thlbodeaux 

LTC D. Williims 

COL 0. Holden 

MAJ M. 8. 

Potter, Jr. 

LTC K. P. Sllls Sep 90 

MAJ T. Sep 87 

Podblelskl 


LTC R. sep i s  

Eastbum, Jr. 


General Officer Commands 

QOCOMS S A  Vacancy Due 

F h t  Army 
8 MED BDE Brooklyn, NY 
157 INF BDE (SEP) -ham, 

PA 
187 INF BDE (SEP) Ft. Devens, 

MA 
220 MP BDE Gaithersburg, MD 

300 SPT GP (AREA) Ft Lee, VA 

310 TAACOM Ft Behrolr, VA 
352 CA CMD Riverdale, MD 

353 CA CMD Bronx, Ny 

359 SIG CMD Uverpool. NY 
411 ENGR BDE Brooklyn, NY 

464CHEM BDE Johnstown, PA 
800 MP BDE Hempstead, NY 
804 HOSP CTR Bedford, MA 
2200 ARMY HOSP Rockvllle, 

MD 

MAJ A. J. (Ext) Apr 89 

Moran 

LTC F. X. 

Gindhart 


LTC R. M. Apr 91 

M h  

LTG R. R. I Apr 00 

Baldwln 


MAJ J. J. Apr 89 

Greene 


wcond Army 

3 TRANS BDE, Anniston, AL MAJ L K. 
Mason 

Aug 90 

87 MAN AREA CMD MAJ M. E. Oct 80 
Birmingham, A t  

143 TRANS CMD Orlando, FL 
Sparkman
LTC B. C. Jul 90 
Starling 

stm Army 

2 HOSP CTR Hamllton Field. 

CA 


221 MP BDE San Jose, CA 

311 COSCOM Los Angeles, CA LTC J. C. Feb 80 


Spence
319 TRANS BDE Oakland, CA 
351 CA CMD Mountaln View, I )  MAJ 0.J. Apr 90 

CA LaFave 
6253 US ARMY HOSP Novato, 

CA 

‘No record of rrelectlon. Nomlnatlonsdue. 

Automation of The Army Lawyer 

The Judge Advocate General‘s School has begun to auto- (1) 5 %  ” IBM compatible (MS-DOS) computer disc; 

mate the editing and printing of The Army Lawyer. The 

s u d  execution of this plan will require the concerted and 

effort and Cooperatian of all those who submit materials for 

publication in The Army Lczwyer. Automation will greatly (2) “hard-copy” manuscript, preferably in letter quali

reduce the time required to prepare the issue for publica- ty print. 

tiou, and should virtually eliminate typesetting mrs. d e  have the capability of accepting text produced in the 

After 15 October 1988. authors must submit materials in following formats: 


two forms: (1) Enable version 2.15; 
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(2) Wordperfect version 4.2 or 5.0; 
‘ (3) DCA Revisable Form Text; and 

(4) MultiMate. 

If the author does not have access to any of the programs
listed above, or to a program capable of converting a docu
ment into one 07these forms (e.g., Displaywrite 3 to DCA 
Revisable Form Text); the text should be submitted in 
ASCII format. If the author must convert the document to 
bother format (to include DCA), both the original docu
ment and the converted document should be submitted. 

To facilitate conversion of the text to a printer-ready for
mat, a minimum of typeface d e s  should be used. Authors 
should not use special fonts, italics, bold, or upper and low
er case capitals (“hi-lo” caps). Headings and subheadings
should be in standard upper and lower case -type, not in all 
upper case capitals. Endnotes, rather than footnotes, are 
preferred. 

The disc should be labeled with the author’s name and 
office, complete file name, word processing package used, 

I 

CLENews 

the version of the program, and the format of the file if oth
er than the word processor’s (e.g., Revisable Form Text 
conversion from Enable 2.0 or DisplayWfit 
page of the “hard-copy” should also contain this 
information. 
, For those individuals who &e unable to submit material 
in any of the word processing formats listed above, the arti
cle or note must be submitted on plain white paper in letter 
quality text capable of being read by an optical character 
reader (OCR). There should not be any pen or pencil marks 
on the page. All “hard-copy” submissions must be double
spaced, typed or computer printed, with the endnotes on a 
separate page. 

Authors must ensure that all submissions are checked for 
correct punctuation, spelling, and citation format. Articles 
should follow A Uniform System of Citation (14th ed. 
1986), Military Citation (TJAGSA, July 1988), and the 
Government Printing Ofice StyZe Manual (1984). 

/h 

f l  

*1 

1, Resident Course Quotas 

at resident wumes at The Judge 
cate General‘s School is restricted to those who have been 
allocated quotas. If you hwe not received a welcome letter 
or packet, you do not have a quota. Quota docations are 
obtained from local training offices which receive them 
from the MACOMs. Reservists obtain quotas through their 
unit or ARPERCEN, ATTN: DARP-OPS-JA, 9700 Page 
Boulevard, St. Louis, MO 63132 if they are nonunit reserv
ists. Army National Guard personnel request quotas 
through their units. The fudge Advocate General‘s School 
deals directly with MACOMs and other major agency
training offices. To verify a quota,,you must contact the 
NoNe$ident Instruction Branch, The Judge Advocate Gen
eral‘s School, Army, Charlottesville, Virginia 22903-178 1 
(Telephone: AUTOVON 2 7 6 7  110, extension 9724307; 
commercial phone: (804) 9724307). 

2. Synopsis of the 2nd Advanced Installation Contracting 
Course (5F-F18), to be beld 22-26 May 1989 

meAugust1988 edition of neArmy hVercontained 
a message to the field that the 8th Commercial Activities 
Program (CAP) Course, which had been scheduled for 
17-21 ~ t ~ b1988, has been cancelled, and that it Would 
be combined with the 2nd Advanced Installation Con
tracting Course to be held on 22-26 May 1989. This is a 
follow up to that notice, in which we provide a synopsis of 
this combined course for your planning. 

The purpose of the 2nd Advanced Installation Con
tracting Course is to provide advanced instruction in the 
legal aspects of government contracting at the installation 
level, to include the implementation of the Commercial Ac
tivities Program. Approximately half of the course will 

focus upon some of the more difficult problems that attor
neys may encounter in dealing with the CAP, although 
some of these areas may also have application to installa
tion contracting in general. We will discuss the following 
CAP subject areas: CAP policy, contract types, perfor
mance work Statements, State taxation issues, Cost 
comparisons, protests, appeals and litigation, federal em
ployee rights, labor relations, and contract administration. 
By May 1989 a new OMB Circular A-76 should be pub
lished, along with a revised AR 5-20 and the new DA Pam 
5-20, so there are likely to be many changes in these areas. 

The remainder of the course will focus on more advanced 
COntrXhg iSSUeS that Contract attOHIeyS likely would en
counter at the installation level. Although subject to 
change, we are planning to cover the following subject ar
eas: responsibility determinations, the integrity of the 
bidding system, current negotiation issues, bankruptcy, en
vironmental law, review of claims, automatic data 
processing equipment contracting, multiple award schedule 
contracts, construction funding, payment and collection is
sues,and nonaPProPriated fundI < 

Rather than the traditional lecture format, we will 
present most in a rna,,,,er to generate discus
sion and problem solving. The Contract Law Division at 
TJAGSA believes that this method of instruction will be 

.the most beneficial to the more experienced installation 
contract attorney. 

We invite your input for this combined course. You may 
telephone or write to the Contract Law Division if you have 
suggestions for other class topics or if you have any 
questions. 

70 SEPTEMBER 1988 THE ARMY LAWYER DA PAM 27-50-189 



3. TJAGSA CLE Course Schedule 

1988 

October 4-7: 1988 JAG'S Annual CLE Training 

E;i"? program . . .  
v v  

October 17-December 2 1 : 1 17th Basic Course 
(5-2740).

October 24-28: 21st Criminal Tnal Advocacy Course 
(5F-F32).

October 31-November 4 96th Senior ofticers Legal Ori
atation (5F-Fl).

October 31-November 4: 40th Law of War Workshop 
(5F-F42).

November 7-10: 2d Procurement Fraud Course 
(5F-F36).

November 14-18: 27th Fiscal Law Course (5F-F12). 
November 28-December 2: 23rd Legal Assistance 

Course (5F-FQ3).
December 5-9: 4th Judge Advocate &c Military Opera

tions Seminar (5F-F47).
December 12-16: 34th Federal Labor Relations Course 

(5F-F22). 

1989 

January 9-13: 1989 Government Contract Law Symposi
um (5F-Fll).

January 17-March 2 4  118th Basic Course (5-27-C20). 
January 30-Febmary 3: 97th Senior Ollicers Legal Orien

tation (5F-Fl).
February 6-10: 22d Criminal Trial Advocacy Course0 (5F-F32). 

. February 13-1 7: 2d Program Managers' Attorneys
Course (SF-F19). 

February 27-March 10: 117th Contract Attorneys 
Cow (5F-F10).

March 13-17: 41st Law of WarWorkshop (5F-F42).
March 13-17: 13th Admin Law for Military Installations 

Course (5F-F24).
March 27-31: 24th Legal Assistance Course (SF-F23).
April 3-7: 5th Judge Advocate & Military Operations 

Seminu (5F-F47).
April 3-7: 4th Advanced Aquisition Course (5F-F17). 
April 11-14: JA Reserve Component Workshop.
April 17-21: 98th Senior Officers Legal Orientation 

(5F-Fl). 
April 24-28: 7th Federal Litigation Course (5F-F29). 
May 1-12: 118th Contract Attorneys Course (5F-F10).
May 15-19: 35th Federal Labor Relations Course 

(SF-F22). 
May 22-26: 2d Advanced Installation Contracting

Course (5F-Fl8). 
May 22-June 9: 32d Military Judge C o m e  (5F-F33).
June 5-9: 99th Senior Officers Legal Orientation 

(5F-Fl). 
June 12-16 19th StafF Judge Advocate Course (5F-F52).

June 12-16: 5th SJA Spouses' Course. 

June 12-16: 28th Fiscal Law Course (5F-F12).

June 19-30 JATT Team Training.

June 19-30 JAOAC (Phase 11). . 


I 	
July 1614: U.S. Army Claims Service Training Seminar. 
July 12-14: 20th Methods of Instruction Course. 
July 17-19: Professional Recruiting Training Seminar. 

July 17-21: 42d Law of WarWorkshop (5F-F42). 
July 24-August 4: �19th Contract Attorneys Course 

(5F-F 10). 
July 24-September 27: 119th Basic Course (5-27420).
July 31-May 16, 1990: 38th Graduate Course 

(5-27-C22). 
August 7-11: Chief Legal NCO/Senior Court Reporter 

Management Course (5 12-71D/71E/40/50).
August 14-18: 13th Criminal Law New Developments 

Course, (5F-F35). 
September 11-15: 7th Contract Claims, Litigation and 

Remedies Course (5F-F13). 

4. Civilian Sponsored CLE ~mes 

December 1988 
1-2: PLI, Managing the Corporate Law Department,

New York, NY. 
1-2: PLI Securities Filings: Review and Update, New 

York, N?'. 
1-2: PLI, Litigating Copyright, Trademark and.Unfair 

Competition, Los Angeles, CA. 
1-2: PLI, The Basics of Bankruptcy and Reorganization,

New York, NY. 
1-2: PLI, Advanced Antitxust, New York, NY. 
1-3: ALIABA, Hazardous Wastes, SUperfUnd, and Toxic 

Substances, Washington,D.C. 
1-3: ALIABA, Advanced Employment Law and Litiga

tion, Washingtdn, D.C. 
1-3: ALIABA, Fundamentals of Bankruptcy Law, 

Scottsdale, AZ. 
2-7: NJC, Alcohol, Drugs and the courts, Reno,NV. 
3-4: MLI, Soft Tissue Iduries and Disability, Phoenix,

Az. 
4-9: NJC, Traflic Court Proceedings, Reno,NV. 
4-9: AAJE, Search and Seizure and the Law of Hearsay, 

New Orleans, LA. 
5: NKU, DUI and Substance Abuse, Highland Ha.,KY. 
5-6: PLI, Managing the Medium-Sized Firm, San Fran

cisco, CA. 
5-6: PLI, Advanced Strategies in Employment Law, 

New York, NY. 
5-6: PLI, Managing the Small TAW Firm,San Francisco, 

CA. 
5-7: CICP, Patents, Technical Data and Computer 

Software, Washington, D.C. 
6-9: ESI, Operating Practices in Contract Administra

tion, Washington, D.C. 
8-9: PLI, Telecommunications,Washington, D.C. 
8-9: PLI, Toxic Torts, Sm F ~ c i s c O ,CA. 
8-9: PLI, Current Problems in Federal Civil Practice, 

New York, NY. 
8-9: SLF, Institute on Patent Law, Dallas, TX. 
9-10: PLI, Trial Evidence, New York, NY. 
9-10 UKCL, Wills and Trusts,Lexington,KY. 
10-11:  MLI, How to Read and Effectively Use Medical 

Records and Reports, Orlando, FX. 
12-13: PLI, Impact of Environmental Regulations on 

Business Transactions, New York, NY. 
13-16: ESJ, Operating Practices in Contract Administra

tion, San Jose, CA. 
15-16 PLI, The Basics of Bankruptcy and Reorganiza

tion, San Francisco, CA. 
17-18: MLI, Neurological Injury and Disability, Las 

Vegas, NV. 
SEPTEMBER 1988 THE ARMY LAWYER DA PAM 2760-189 71 



For further infomation on civilian courses, please con- Mississippi 31 December annually 
tact the institution offering the course. The addresses are Missouri 30 June annually beginning in 1988 
listed in the August 1988 issue of The Army Lawyer. Montana 1 April annually

Nevada 15 January annually 
5. Mandatory Continuing Legal Education Jurisdictions New Mexico 1 January annually or 1 year after admission to Bar beginning in 1988and Reporting Dates 

I North Carolina 12 hours annually 
Jurisdiction Reporting Month North Dakota 1 February in three-year intervals 

Oklahoma I. 1 April annually
Alabama 31 December annually Oregon Beginning 1 January 1988 in three-year 
Colorado 31 January annually intervals ' 
Delaware ' On or before 31 July annually every South Carolina 10 January annually

other year Tennessee 3 1 January annually
Florida Assigned monthly deadlines every three T~~~~ Birth month annually 

years beginning in 1989 Vermont 1 June every other year
Georgia 31 January annually Virginia 30 June annually
Idaho 1 March every third anniversary of Washington 31 January annually 

admission . West Virginia 30 June annually
Indiana 1 October annually Wisconsin ' 31 December in even or odd years
Iowa 1 March annually depending on'admission 
Kansas 1 July annually Wyoming 1 March annually
Kentucky 30 days following completion of course 
Louisiana 31 January annually beginning in 1989 For addresses and detai information, see the July 1988 is-
Minnesota 30 June every third year sue of The A m y  Lawyer. 

Current Material of Interest 

1. TJAGSA Material Available Through the Defense AD A174549 All States age & Divorce GuideJl 
TechnicalInformation Center. ' JAGS-ADA-84-3 (208 PgS). P 

The following TJAGSA publications are available AD BO89092 All States Guide to State Notarial Laws/ 
JAGS-ADA-85-2 (56 P~s) .through DTIC. The nine character identifier beginning with AD Bo93771 All States Law summary,the letters A D  are numbers assigned by DTIC and must be JAGS-ADA-87-5 (467 pg~).used when ordering publications. A D  BO94235 All States Law Summary, Vol II/ 8 

'JAGS-ADA-87-6 (417 pg~).
Contract Law A D  B114054 All States Law Summary, Vol ILI/

AD B112101 Contract Law, Government Contract Law JAGS-ADA-87-7 (450 PgS). 
Deskbook Vol VJAGSADK-87-1 (302 A D  BO90988 Legal Assistance Deskbook, Vol I/ 
PI@. JAGS-ADA-85-3 (760 pgs). 

AD B112163 	 Contract Law, Government Contract Law AD BO90989 Legal Assistance Deskbook, Vol II/
Deskbook Vof WAGS-ADK-87-2 (214 JAGS-ADA-854 (590 PgS).
PgS). AD BO92128 USAREUR Legal Assistance HandbooW 

AD B100234 Fiscal Law Deskbook/JAGS-ADK-862 JAGS-ADA-85-5 (3 15 PgS). 
(244 PgQ- AD BO95857 Proactive Law Materials/ 

AD B100211 Contract"LawSeminar Problems/ JAGS-ADA-85-9 (226 pp).
JAGS-ADK-861 (65 pg~). AD'Bl16103 ,LkgalAssistance Preventive Law Series/ 

JAGS-ADA-87-10 (205 pgs). 
Legal Assistance AD B1 16099 Legal Assistance Tax Information Series/ 

AD A17451 1. Administrative and Civil Law, All States 
JAGS-ADA-87-9 (121 p@). 

Guide to Garnishment Laws& 
1 Procedures/JAGS-ADA-8&10 (253 . c l a i m s  

PB). A D  B108054 Claims Programmed Text/ 
' A D  Bl16100 Legal Assistance Consumer Law Guide/ JAGS-ADA-87-2 (1 19 pgs).

JAGS-ADA-87-13 (614 PgS). 
A D  Bl16101 Legal Assistance WillsGuide/ Administrative and Civil Law 

JAGS-ADA-87-12 (339 pg~). -AD B116102 Legal Assistance office Administration A D  BO87842 Environmental Law/JAGS-ADA-84-5 
Guide/JAGS-ADA-87-11 (249 pps). (176 pgs).

AD B116097 Legal Assistance Real Property Guide/ AD BO87849 AR 15-6 Investigations: Programmed 
JAGS-ADA-87-14 (414 PgS). Instruction/JAGS-ADA-8- (40 pgs). 
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AD BO87848 Military Aid to Law Enforcement/ 
JAGS-ADA-81-7 (76 pgs).

AD B100235 Government Information Practices/ 
JAGS-ADA-86-2 (345 pgs). 

AD B100251 Law of Military Installations/
y? JAGS-ADA-861 (298 pgs).

AD B108016 Defensive Federal Litigation/ 
JAGS-ADA-87-1 (377 pe).

AD B107990 Reports of Survey and Line of Duty
DeterminatioxUJAGS-ADA-87-3 (1 10 
Pgs).

AD B100675 	 Practical Exercises in Administrative and 
Civil Law and Managemenu 
JAGS-ADA469 (146 pgs). 

Lebor Law 

AD BO87845 Law of Federal Employment/ 
JAGS-ADA-8611 (339 pgs).

AD BO87846 Law of Federal Labor-Management 
RelationdJ AGS-ADA-84-12 (321 pgs). 

Developments, Doctrine & Literature 

AD Bo86999 Operational Law Handbook/ 
JAGS-DD-84-1 (55 pgs).

AD BO88204 Uniform System of Military Citation/
JAGS-DD-84-2 (38 pgs.) 

crimillal Law 

AD BO95869 	 Criminal Law: Nonjudicial Punishment, 
Conhement & Corrections,Crimes & 
Defenses/JAGS-ADC-S5-3 (216 pgs).

AD B100212 	 Reserve Component Criminal Law PES/ 
JAGS-ADC-861(88 pgs). 

The following CID publication is also available through
DTIC 

AD A145966 	 USACIDC Pam 195-8, Criminal 
Investigations, Violation of the USC in 
Economic Crime Investigations (250 pgs). 

Those ordering publications are reminded that they are 
for government use only. 

2. Regulations & Pamphlets 

Listed below are new publications and changes to existing
publications. 

f-

Number Title (-We Date 

AR 40-657 Veterinary/Medical Food 
Inspection and Labrato-
W &Nice 

10 Jul88 

AR 60-10 Amy and Alr Force 
Exchanae Senrice 

17 Jun 88 

Genera-Policies 
AR 70-35 Research, Development,

and Acqulsition 
17 Jon 88 

DA Pam 25-30 	 Index of Army Pubs and Mar 88 
Blank F m  

DA Pam 360-422 	 A Pocket Guide to 1087 

DA Pam 360-61 1 Renting In the CMllan Rev. 1987 
Community 

JFTR Vol. 1 Joint Federal Travel 19 1 Jul88 
Regulatlons 

UPDATE 14 Message Address 
Directory 

14 29 Jun 88 

Germany 

3. Articles 
The following civilian law review articles may be of some 

use to judge advocates in performing their duties. 
Aym, Constitutional Issues Implicated by Public Employee 

Drug Testing, 14 Wm. Mitchell L. Rev. 337 (1988).
Bachmann, The Politics of the Fim Amendment, 6 Cardom 

A r t s  & Entertainment L.J. 327 (1988).
Cross, The Constitutional Legitimacy and Significrrnce of 

Presidential “Signing Statements”, 40Ad. L. Rev. 209 
(1988). 

M e ,  The Constitution in the Supreme Court: Civil Rights 
and Liberties, 193W941, 1987 Duke L.J. 800. 

Day, The Incidental Regukation of Free Speech, 42 U. 
Miami L. Rev. 491 (1988).

Erler, The Fourteenth Amendment and the Protection of Mi
nority Rights, 1987 B.Y.U. L. Rev. 977 (1988).

Goldstein, The Search Warrant, the Magistrate, and Judi
cial Review, 62 N.Y.U. L. Rev. 1173 (1987). 

Heshizer, Muczyck, Drug Testing ut the Workplace: Bal
ancing Individual, Organizational,and Societal Rights, 39 
Lab. L.J.342 (June 1988).

Ireland, Insanity and the Unwritten L a w ,  32 Am. J. Legal
Hist. 157 (1988). 

Reynolds, Constitutional Education, 1987 B.Y.U. L. Rev. 
1023. 

Tripp, Herz, Wetland Preservation and Restoration: Chang
ing Federal Priorities, 7 Va. J. Nat. Resources L. 221 
(1988).

Weeks, Public Employee Drug Testing Under the Fourth 
and Fifth Amendments: Where Are We Now and Where 
Are We Going Under Federal Decisions?, 20 Urb.Law. 
445 (1988). 
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